Newson v. Quintanar et al Doc. 11

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DEVORISANTOINE NEWSON,

Plaintiff,

V. CASE NO. 17-3210-SAC
DAVID QUINTANAR, et al.,

Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Devoris Antoine Newson is herebygréred to show good cause, in writing, to
the Honorable Sam A. Crow, ed States District Judgayhy this action should not be
dismissed due to the deficiencies in PldiistiComplaint that areliscussed herein.
|. Nature of the Matter beforethe Court

Plaintiff brings thispro secivil rights action pusuant to 42 U.S.C. § 1983. Plaintiff is a
pretrial detainee at the Geary County Detention Center intiduanCity, Kansas. The Court
granted Plaintiff leave to proceed in forma pauperis.

Plaintiff alleges that around January P®15, he was placed on deferred probation.
Plaintiff attaches documentation showing a #&tedd adjudication” in the El Paso, Texas,
District Court. (Doc. 1-1.He transferred his probation Kansas around January 30, 2015, due
to his state citizenship under the Interstaten@act for Adult Offender Supervision (“ICAOS”).
Plaintiff alleges that when he arrived in Kankaswvas placed on paras a convicted felon, and
“harassed for over a year.”

On March 22, 2016, Plaintiff was arrestedJunction City, Kansas, for driving with a

suspended license and having an open contaiféaintiff was detained, and his parole was
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revoked. Plaintiff alleges that he was not giagorobable cause hearing, and he was released on
April 12, 2016, when the State of Kansas “dismissedparole.” Plaintiffalleges that the case
was dismissed on May 3, 2017, and attaches aishiaimorder entered in the Junction City
Municipal Court. SeeDoc. 1-1, at 6. Plaintiff alleges that on June 7, 2016, the Kansas Parole
Office caused the State of Texas to issue a paiolation warrant folPlaintiff's arrest.

As Count I, Plaintiff alleges a violation tife Thirteenth Amendemt’s protection against
slavery. As Count Il, Plaintiff alleges a denialdofe process and equal protection in violation of
the Fourteenth Amendment. As Count lll, Rtdf claims double jeopaly in violation of the
Fifth Amendment. Plaintiff nhames as Defentta State Parole Officers David Quintanar,
Jonathan Norton and Tabatha Neubert. Plaintiff seeks ten million dollars for financial loss, pain
and suffering, and emotional distress. Pl#irsiso seeks immunity and dismissal of his
probation violation case.

II. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisonermgaekef against a
governmental entity or an officer or aamployee of a governmental entity. 28 U.S.C.

8§ 1915A(a). The Court must dismiss a complantportion thereof if a plaintiff has raised
claims that are legally frivolous or maliciousatHail to state a claimpon which relief may be
granted, or that seek monetary relief frondefendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff mabége the violation of a right secured by
the Constitution and laws of the United States] must show that theleged deprivation was
committed by a person acting under color of state lawést v. Atkins487 U.S. 42, 48 (1988)

(citations omitted);Northington v. Jacksqn973 F.2d 1518, 1523 (10th Cir. 1992). A court



liberally construes a pro se complaint and appless stringent standardisan formal pleadings
drafted by lawyers.”Erickson v. Pardus551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as trAederson v. Blaket69 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the altelyes in a complainthowever true, could not
raise a claim of entitlement to relief,” dismissal is appropri&ell Atlantic Corp. v. Twombjy
550 U.S. 544, 558 (2007).

A pro se litigant’'s “conclusory allegationsithout supporting factual averments are
insufficient to state a claim upon which relief can be baséthll v. Bellmon 935 F.2d 1106,
1110 (10th Cir. 1991). “[ADplaintiff’'s obligation to provide th&rounds’ of his ‘entitlement to
relief’ requires “more than labels and conclusiars] a formulaic recitatioof the elements of a
cause of action.” Twombly 550 U.S. at 555 (citations omiife The complaint's “factual
allegations must be enough to raise a righet®f above the speculatitevel” and “to state a
claim to relief that is plausible on its facdd. at 555, 570.

The Tenth Circuit Court of Apgals has explained “that, taatt a claim in federal court,
a complaint must explain what each defendant did todtbeseplaintiff]; when the defendant
did it; how the defendant’s action harmed [thiintiff]; and, whatspecific legal right the
plaintiff believes the defendant violatedNasious v. Two Unknown B.I.C.E. Agert92 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff's complaint oconstruct a legal theomyn a plaintiff's behalf.” Whitney v. New
Mexicq 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out thae Supreme Court’s decisions Twomblyand
Ericksongave rise to a new standard of eawvifor 8 1915(e)(2)(B)(ii) dismissalsSeeKay v.

Bemis 500 F.3d 1214, 1218 (10th Cir. 2007) (citations omitteelg; alsdSmith v. United States



561 F.3d 1090, 1098 (10th Cir. 2009s a result, courts “look to ¢hspecific allegations in the
complaint to determine whether they daly support a legal claim for relief.Kay, 500 F.3d at

1218 (citation omitted). Under this new standdadplaintiff must ‘nudge his claims across the

line from conceivable to plausible.’Smith 561 F.3d at 1098 (citation omitted). “Plausible” in

this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so geral that they encompass a wisl@ath of conduct, much of it
innocent,” then the plaintiff has not “nudged Jhdaims across the line from conceivable to
plausible.” Robbins v. Oklahom#19 F.3d 1242, 1247 (10€ir. 2008) (citingTwombly 127 S.

Ct. at 1974).

[11. DISCUSSION

Plaintiff is in pretrial detation and is the subject dhree pending criminal actions.
Plaintiff also commenced a petition for habeagusrin the state district court, which remains
pending?

The Court may be prohibited frohearing Plaintiff's claims tating to his state criminal
cases undeYounger v. Harris401 U.S. 37, 45 (1971). “Théoungerdoctrine requires a federal
court to abstain from hearingcase where . . . (I9tate judicial procabngs are ongoing; (2)
[that] implicate an important state interesiida(3) the state proceewjs offer an adequate
opportunity to litigate federal constitutional issudBuck v. Myers244 F. App’x 193, 197 (10th
Cir. 2007) (unpublished) (citing/innebago Tribe of Neb. v. Stoya@#l F.3d 1202, 1204 (10th
Cir. 2003);see also Middlesex Cty. EthiComm. v. Garden State Bar AssAb7 U.S. 423, 432

(1982)). “Once these three conditions are,nY@unger abstention ison-discretionary and,

1 The Court takes judicial notice that Pigif is charged in the District Counf Geary County in three criminal
actions: 2017-cr-000387 (filed April 24, 2017); 2017-cr-000527 (filed June 5, 2017); and 2017-cr-000797 (filed
September 1, 2017).

2 SeeCase No. 2017-cv-000244 in the District Court of Geary County (filed October 16, 2017).
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absent extraordinary circumstances, aridistourt is requied to abstain.”Buck 244 F. App’x
at 197 (citingCrown Point I, LLC v. Intenountain Rural Elec. Ass 1819 F.3d 1211, 1215 (10th
Cir. 2003)).

It appears as though the first condition is nfekaintiff's state court criminal proceedings
are currently pending. An online Ksas District Court Records &eh indicates that all three
cases are set for Preliminary Hearing onyM&, 2018. The second condition would be met
because Kansas undoubtedly has an important interest in enforcing its criminal laws through
criminal proceedings in the state’s court re Troff 488 F.3d 1237, 1240 (10th Cir. 2007)
(“[S]tate control over criminal justice [is] a lynchpin the unique balance of interests” described
as “Our Federalism.”) (citinyounger 401 U.S. at 44). Likewis¢he third condition would be
met because Kansas courts provide Plaintiff \aithadequate forum to litigate his constitutional
claims by way of pretrial proceedings, trial, aficect appeal after conviction and sentence, as
well as post-conviction remedie§ee Capps v. Sullivag3 F.3d 350, 354 n.2 (10th Cir. 1993)
(“[Flederal courts should abstain from the exeroie. . jurisdiction if tke issues raised . . . may
be resolved either by trial on the merits time state court or by other [available] state
procedures.”) (quotation omitted§ee Robb v. Connollyt11 U.S. 624, 637 (19843tate courts
have obligation ‘to guard, enforce, and proteargwight granted or secured by the constitution
of the United States . . . .”’Bteffel v. Thompspd15 U.S. 452, 460-61 (1974) (pendant state
proceeding, in all but unusual cases, would provedkeral plaintiff with necessary vehicle for
vindicating constitutioal rights).

“[T]he Youngerdoctrine extends to federal claifftgs monetary relief when a judgment
for the plaintiff would have preclusive effts on a pending state-court proceedin@’L. v.

Unified Sch. Dist. No. 49892 F.3d 1223, 1228 (10th Cir. 2004e<Buck244 F. App’x at 198.



“[lt is the plaintiff's ‘heavy burden’ to overcome the bar dfoungerabstention.”Phelps v.
Hamilton, 122 F.3d 885, 889 (10th Cir. 1997).

In responding to this Memorandum and Orded Order to Show @ae, Plaintiff should
clarify whether or not state criminal proceediags ongoing. If Plaintiff has been convicted and
a judgment on Plaintiff's claim in this caseowid necessarily imply the invalidity of that
conviction, the claim may be barred Hgck InHeck v. Humphreythe United States Supreme
Court held that when a state prisoner seeksag@s in a § 1983 action, the district court must
consider the following:

whether a judgment in favor of the plaffhwvould necessarily imply the invalidity

of his conviction or sentenc#;it would, the complaihmust be dismissed unless

the plaintiff can demonstrate that thenviction or sentere has already been

invalidated.

Heck v. Humphrey512 U.S. 477, 487 (1994). Heck the Supreme Court held that a § 1983
damages claim that necessarily implicates the tlaf the plaintiff's conviction or sentence is
not cognizable unless and urttile conviction or sentence is otened, either on appeal, in a
collateral proceeding, or by executive ordit. at 486-87.

V. Motion to Appoint Counsel

Plaintiff has filed a motion for appointmeat counsel (Doc. 2), alleging that Junction
City is “very corrupt” and organized on thHéuddy system.” The Court has considered
Plaintiff’'s motion for appointment of counsel. dre is no constitutional right to appointment of
counsel in a civil case.Durre v. Dempsey869 F.2d 543, 547 (10th Cir. 198%arper v.
DelLand 54 F.3d 613, 616 (10th Cir. 1995The decision whether to appoint counsel in a civil
matter lies in the discretiaof the district court.Williams v. Meesed26 F.2d 994, 996 (10th Cir.

1991). “The burden is on the applicant to convitieecourt that there is sufficient merit to his

claim to warrant the appointment of counsebteffey v. Ormam61 F.3d 1218, 1223 (10th Cir.



2006) (quotingHill v. SmithKline Beecham Corp393 F.3d 1111, 1115 (10th Cir. 2004)). ltis
not enough “that having counselpainted would have assistedhét prisoner] in presenting his
strongest possible case, [as] the same could be said in any Gtedféy 461 F.3d at 1223
(quotingRucks v. Boergermanb7 F.3d 978, 979 (10th Cir. 1995)).

In deciding whether to appoisbunsel, courts must evaludtee merits of a prisoner’s
claims, the nature and complexity the factual and legal issues, and the prisoner’s ability to
investigate the facts and present his claimllill, 393 F.3d at 1115 (citinRucks 57 F.3d at
979). The Court concludes in this case that (1) itoisclear at this juriare that Plaintiff has
asserted a colorable claim against a namedndaf#; (2) the issues are not complex; and (3)
Plaintiff appears capable of egluately presenting facts andyaments. The Court denies the
motion without prejudice to refiling the motionRiaintiff's Complaint survives screening.

Plaintiff has also filed a “Motion for Spdg Trial” (Doc. 9), chiming the right to a
speedy trial under the Sixth Amendment. TheltSAtendment provides that “[ijn all criminal
prosecutions, the accused shall enjoy the rightdpegdy and public trial,... .” Because this
action is a civil proceeding, Plaintiff's motion is denied.

VI. Response Required

Plaintiff is required to show good cause wig Complaint should not be dismissed for
the reasons stated herein

IT ISTHEREFORE ORDERED THAT Plaintiff's motion for appointment of counsel
(Doc. 2) isdenied without prejudice.

IT ISFURTHER ORDERED THAT Plaintiff's Motion for Speedy Trial (Doc. 9) is

denied.



IT ISFURTHER ORDERED THAT Plaintiff is granted untiDune 1, 2018, in which
to show good cause, in writingp the Honorable Sam A. Crownited States District Judge,
why Plaintiff's Complaint should not besthhissed for the reasons stated herein.

IT 1SSO ORDERED.

Dated in Topeka, Kansas, on this 7th day of May, 2018.

g Sam A. Crow

Sam A. Crow
U.S. Senior District Judge




