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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

FLOYD E. MCNEAL,
Plaintiff,
Case No. 17-cv-04008-DDC-KGS

V.

TERICA HENRY , CORRIE L. WRIGHT, and
VALEO BEHAVIORAL HEALTH CARE,

Defendants.

MEMORANDUM AND ORDER

On January 25, 2017, pro se plaintiff FldyldNeal filed a Complaint asserting causes
of action undeBivens v. Six Unknown Named AgerftEederal Bureau of Narcoticd03 U.S.
388 (1971),42 U.S.C. § 1983, section 11301 of the Himss Assistance Act, 42 U.S.C. §
11301et seq.and the Americans with Disabilities Act, 42 U.S.C. § 12d4i0deq.Doc. 1.
Plaintiff asserts these claimgainst defendants Treka HeRr@orrie Wright, and Valeo
Behavioral Health Qa (“Valeo”).

On May 11, 2017, Treka Henry filed a Motion to Dismiss plaintiff's Complaint under
Federal Rules of Civil Procedure 12(b)(1) an}@). Doc. 13. Plaintiff did not respond to
this Motion, and the time for doing so has passgeeD. Kan. R. 6.1(d)(2). So, consistent with
D. Kan. Rule 7.4(b), the court “Wconsider and decide the mati as an uncontested motion.”
In these circumstances, the coandinarily “will grant the motion without ftther notice.” D.
Kan. Rule 7.4(b). Although the court coulchgt Ms. Henry’s motion to dismiss under Rule

7.4(b) without further discussioit,also rules the motion on its mis out of an abundance of

! Causes of action brought under this theory are commonly @&illedsactions. Bivensactions are “the federal
analog[ue] to § 1983 suitgyainst state officials.’Soto-Torres v. Fraticelli654 F.3d 153, 158 (1st Cir. 2011).

2 Plaintiff's Complaint lists Ms. Henry's first name as “Teaj’ when, in reality, her first name is “Treka.” Doc. 14.
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caution. E.g, Gee v. TowerNo. 16-2407, 2016 WL 4733854, at *1 (D. Kan. Sept. 12, 2016)
(dismissing complaint under Rule 7.4(b), but aleasidering motion to dmiss on its merits).
Background

Because Ms. Henry brings this motion under Federal Rules of Civil Procedure 12(b)(1)
and 12(b)(6), these facts are taken froainilff's Complaint and accepted as trueee S.E.C. v.
Shields 744 F.3d 633, 640 (10th Cir. 201#olt v. United Statesi6 F.3d 1000, 1002 (10th Cir.
1995).

In January 2017, Valeo staff members aagtd plaintiff for homelessness and to
determine whether he suffers from a severepandistent mental hi#gh problem. Plaintiff
alleges that the Valeo staffember conducting his evaluation “refused to consider [his]
complete medical history and [his] input.” Ddcat 4. After the evaluation, the Valeo staff
member concluded thatghtiff should not be classified &PMI,” which stands for severe and
persistent mental illnesdd. Plaintiff alleges that Valeo misdiagnosed him and, as a
consequence, he was unable “to receive thedfedpelter plus care or rapid rehousing,” which
is “a federally funded program undée continuum of care mandatesd.

Plaintiff alleges that while he was at Val®r evaluation he saw “other people who were
similarly situated to [him] regarding the[ir]shibilities but” were dignosed as SPMI “and given
the full benefits of treatment as well as ereal for housing througthe shelter Plus Care
program.” Id. Defendant Corrie Wright administeréds program for the City of Topeka,
Kansas. All the similarly situatgzeople plaintiff metions were women.

When plaintiff tried to apply for rapid heusing, Ms. Wright refused him service.
Plaintiff then applied for shelter plus care, bus$ #pplication also was died. Plaintiff alleges

that Ms. Wright “has given housing voucherssomen who are homeless but not disabled and



[to] women who are disabled babt homeless but no[tp [him]” even though he is “similarly
situated to these womenld. at 5.

After Ms. Wright denied plaitiff's various applications, heontacted the United States
Department of Housing and Urban Developtm@HUD”) for assistance. Defendant Treka
Henry, a HUD employee, spoke with plaintiff befused to help him when he explained his
plight and told her that he ‘ould like to make a complaint agat the [C]ity of Topeka” and
Valeo. Id.

Plaintiff filed his Complaint in our coupn January 25, 2017. Plaintiff's Complaint
alleges a plethora of claims against the tldefendants it names, as well as entities the
Complaint does not name as defendants. He alleges that all three defendants—Ms. Henry, Ms.
Wright, and Valeo—discriminated against him oa basis of gender andsdbility, violating his
equal protection rights. He alleges that Valeo violated the ADA by not accommodating him and
by treating him differently than the women he oetl while there for evaluation. He also alleges
that Valeo violated the ADA by &fusing to reassess” him, “mal a diagnosis without [him]
signing a waiver,” and because ‘is@ould have seen a doctord. at 6. He alleges that the City
of Topeka, Kansabyiolated his rights undehe First and Fourteentkmendments “to petition

the government for redress and guecess and equal protectiorid. And, plaintiff alleges that

3 Plaintiff has not sued the City of Topeka, Kansas, or HHBygh he asserts claims against them in the Complaint.
If plaintiff intended to sue these two entities, his Compldigs not comply with Rule 10(a). Rule 10(a) requires a
plaintiff to name all parties to the case in the “title” of his or her complaint. If a plaintiff fails to comply with Rule
10(a), the court may dismiss his complaiButchard v. Cty. of Dofia An287 F.R.D. 666, 669 (D.N.M. 2012).
Rather than dismiss the Complaint, however, the caugilgiholds that neither the City of Topeka, Kansas, nor
HUD is a party to this case at this time and advises plaintiff that he may seek leave to file an amended complaint if
he wishes to add either entity as a defend&ee Johnson v. Johnsel66 F.3d 1213, 1215 (10th Cir. 2006)

(ordering the district court to give a pro se plaintiff “an appropriate opportunity to amermahipiamnt to name the
proper defendants” (citation omittedReid v. Okla. Pardon & Parole Bdb7 F. App’x 515, 517 (10th Cir. 2003)
(affirming district court order finding that no action waending against defendants not named in the complaint);
Gerlt v. United StatedNo. 12-3195-SAC, 2014 WL 554689, at *3 (D. Kan. Feb. 12, 2014) (“[T]his action does not
proceed against individuals who are not named as defendants in the caption. . . . Plaintiff magditéonal
defendants only by filing a complete Amended Claimp in which they are correctly designatedBgiley v. Ash

No. 13-3191-SAC, 2013 WL 6669098, at *2 (D. Kan. De¢.28.3) (“Anyone not named in the caption will not be
treated as a defendant.”).



HUD violated his Fifth Amendmemiue process rights as well as kqual protection rights.
The Complaint also mentions § 11301 of thartdtess Assistance Act, but does not link that
statute to any of the named defendaotsp HUD or the City of Topeka.

Plaintiff's Complaint seeks the followinglief: “a declaratory judgment against all
defendants as to all regarding my truegdiasis [and] proper treatment,” $50,000 in damages
against each defendant in her personal capaaity,'an emergency injunction to rapidly rehouse
[him] by law.” 1d. at 7.

Analysis

Ms. Henry brings her motion under Rulesld)2) and (b)(6). She relies on Rule
12(b)(1) to the extent that the court could consplatiff's Complaint to allege claims against
her employer, HUD, or against her in her offiagapacity. Doc. 14 at. Despite Ms. Henry’s
thoroughness, the court construeamiff's Complaint as one aligng only individual capacity,
equal protection claims against h&eeDoc. 1 at 2, 6 (stating thataintiff is suing Ms. Henry
in her personal capacity for gemdand disability discriminationee also supraote 3. Ms.
Henry’s Rule 12(b)(1) motion is moot. The court now turns to her Rule 12(b)(6) motion under
the following legal standard.

l. Rule 12(b)(6) Legal Standard

Federal Rule of Civil Procedure 8(a)(2) praagdhat a complaint must contain “a short

and plain statement of the claim showing thatglteader is entitled t@lief.” Although this

m

Rule “does not require ‘detailddctual allegations,” it demandsore than “[a] pleading that

offers ‘labels and conclusions’ or ‘a formulaicitation of the elements of a cause of action.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544,

555 (2007)).



“To survive a motion to dismiss, a compliamust contain sufficient factual matter,
accepted as true, to ‘state a claim feefehat is plausible on its face.’Id. (quotingTwombly
550 U.S. at 570). “A claim has facial plausibiMgen the plaintiff pleasifactual content that
allows the court to draw the reasonable infeeatha@t the defendant is liable for the misconduct
alleged.” Id. (citing Twombly 550 U.S. at 556). “Under this atéard, ‘the complaint must give
the court reason to believe thhais plaintiff has a reasonable &ékhood of mustering factual
support fortheseclaims.” Carter v. United State$67 F. Supp. 2d 1259, 1262 (D. Kan. 2009)
(quotingRidge at Red Hawk, LLC v. Schneidé93 F.3d 1174, 1177 (10th Cir. 2007)).

On a motion to dismiss like this oneetbourt assumes that a complaint’s factual
allegations are true, but need not gtcrere legal conclusions as trdd. at 1263. “Threadbare
recitals of the elements of a cause of actsupported by mere conclugcstatements” are not
enough to state a claim for relidfjbal, 556 U.S. at 678. However, because plaintiff proceeds
pro se, the court construes his piegd liberally and holds them toless stringent standard than
those drafted by lawyerddall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). But the court
does not act as plaintiff's advocatel. Nor does plaintiff's pro setatus excuse him from
complying with the court’s rules or fag the consequences of noncompliandelsen v. Price
17 F.3d 1276, 1277 (10th Cir. 1994).

Il. Ms. Henry’s Motion to Dismiss

Ms. Henry asks the court to dismiss plaintiff's 8§ 1983 Biveénsclaims against her in
her individual capacity because they falil tatsta claim for relief. The court agrees.

A. Plaintiff's § 1983 Claim

Section 1983 applies only to affals acting under color of stdtaw, not federal lawBig

Cats of Serenity Springs, Inc. v. Rhqd&&3 F.3d 853, 869 (10th Cir. 2016). Plaintiff alleges



that Ms. Henry is a federal employee and allegefacts showing that she acted under state law
at any time relevant to his Complaint. Then@aint thus fails to state a claim against Ms.
Henry under § 1983.

B. Plaintiff’'s Bivens Claim

Plaintiff also fails to state Bivensclaim against Ms. Henrylrederal “officials enjoy
‘qualified immunity in civil actons that are brought against themheir individual capacities
and that arise out of the permance of their duties.”Big Cats 843 F.3d at 864 (quotirgahls
v. Thomas718 F.3d 1210, 1227 (10th Cir. 2013)). Here, plaintiff sues Ms. Henry for actions she
took while performing her duties for HUD. She thsigntitled to qualified immunity. To
nullify her qualified immunity, plaintiff mustt®w that: (1) Ms. Henry violated plaintiff's
constitutional rights; and “(2hese rights were clearly estabksl at the time of the alleged
violation.” Id. (citation omitted). The court may consiceither of these questions first.
Pearson v. Callaharb55 U.S. 223, 236 (2009).

No matter which question tleeurt considers, howeverBavenscomplaint must “make
clear exactly who is alleged tmve done what to whomBrown v. Montoya662 F.3d 1152,
1165 (10th Cir. 2011) (quotingan. Penn Gaming, LLC v. Collin656 F.3d 1210, 1215 (10th
Cir. 2011));see also Pah]s718 F.3d at 1225 (“[I]t is incumbent upon a plaintiff to ‘identify
specificactions taken bparticular defendants’ in order tmake out a viable § 1983 Bivens
claim.” (quotingTonkovich v. Kan. Bd. of Regent$9 F.3d 504, 532 (10th Cir. 1998))).
Lumping one defendant in withgroup of others is not sufficierthe complaint must “isolate
the allegedly unconstitutionatts” of each defendaniMontoya 662 F.3d at 116(&uoting
Robbins v. Oklahom#®19 F.3d 1242, 1250 (10th Cir. 2008)). “When various officials have

taken different actions with respdo a plaintiff, the plaintiff's facile, passive-voice showing that



his rights “were violated” will not suffice. Likewise insufficient is a plaintiff's more active-
voice yet undifferentiated cagttion that “defendantshfringed his rights.”Pahls 718 F.3d at
1225-26 (citinglonkovich 159 F.3d at 532-33).

Here, plaintiff alleges that he was denfidt full benefits of treatment by the above
defendants on the basis of discrimination regarding, (A) Gender. (B) Disability.” Doc. 1 at 6.
But plaintiff never identifies any action by Ms. Henry that, he contends, violated his rights in this
way. Plaintiff only alleges thédls. Henry “refused to help” m when he called HUD and “told
her [he] was sleeping on the streets . . . and wididdo make a complaint against” the City of
Topeka, Kansas, and Valetd. at 5. So, the Complaint does msxdlate Ms. Henry's allegedly
unconstitutional acts and instedkkges only that all defendantssdriminated agaitlaintiff.
Also, Ms. Henry’s refusal to ingtigate plaintiff’s complaintdoes not “suggest a violation of
any of his constitutional rights cognizable &igensclaim.” Faccio v. U.S. Dept. of Hous. &
Urban Dev, 442 F. App’x 599, 600 (2d Cir. 201Bee also Hunt v. DelvecchiNo. 5:10-CV-

686 (DNH/ATB), 2010 WL 2948573, at *5-6 (S.D.N.Muly 1, 2010) (dismissing claims against
HUD employees because the plaintiff had “neitheight enforceable bstatute nor a right

under the constitution to a piarlar investigation”)adopted byNo. 5:10-CV-686, 2010 WL
2948148 (N.D.N.Y. July 22, 2010). The @plaint thus fails to stateBivensclaim against Ms.
Henry.

C. Conclusion

Because the Complaint fails to allefgets sufficient to state a 8§ 1983Rivensclaim
against Ms. Henry, the court grants her motmdismiss under Rule 12(b)(6).

IT IS THEREFORE ORDERED THAT defendant Terica Henry’s Motion to Dismiss

(Doc. 13) is granted.



IT IS SO ORDERED.
Dated this 18th day of July, 2017, at Topeka, Kansas.
s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge




