
 

 

I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 
DUSTI N D. COFFMAN, 
 
    Plaint iff 
 
 vs.       Case No. 17-4070-SAC 
 
HUTCHI NSON COMMUNI TY 
COLLEGE, et  al.,   
 
    Defendants. 
 
 

MEMORANDUM AND ORDER 
 

  The docket  sheet  reflects that  plaint iff Dust in D. Coffm an sent  to 

the clerk’s office for filing and docket ing his pro se form  com plaint  that  

referenced an “at tached Pet it ion.”  ECF#  1. A review of the docket  sheet  

shows that  what  Mr. Coffm an apparent ly intended to be his “at tached 

Pet it ion”  was docketed separately at  ECF#  7 as his “Supplem ent  to 1 

Com plaint  by Plaint iff.”  I n this 50-page supplem ent , Mr. Coffm an lays out  

the param eters of his act ion as ar ising from  his acceptance into a registered 

nurse ( “RN” )  program  at  Hutchinson Com m unity College ( “HCC” ) , his 

t reatm ent  by the educators and supervisors while in that  program , and his 

eventual term inat ion from  the program . I n the sect ion ent it led, 

“ I nt roduct ion,”  Mr. Coffm an sum m arizes his different  claim s:  

1. Violat ion of the plaint iff’s First  am endm ent  ( retaliat ion) ;  2)  violat ion 
of the Fourteenth Am endm ent ’s due process clause;  3)  Violat ion of the 
Fourteenth Am endm ent ’s equal protect ion clause;  4)  Violat ion of the 
Kansas const itut ional r ight  to free speech;  5)  Violat ion of Kansas’ 
const itut ional r ight  to due process;  6)  Violat ion of Kansas’ 
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const itut ional r ight  of equal protect ion under the law;  7)  Breach of 
cont ract ;  8)  Defam at ion (as to defendants Jay Ballard and Kathy 
Sanchez) ;  9)  Libel and slander as to defendants Jay Ballard and Kathy 
Sanchez;  10)  Tort ious interference with a cont ract  as to defendants 
Debra Heckler, Cindy Hoss, Janet  Ham ilton, Kathy Sanchez and Jay 
Ballard;  11)  I ntent ional inflict ion of em ot ional dist ress;  12)  Violat ion of 
the Kansas Civil Rights Act ;  and 13)  Violat ion of the Kansas vict im  
protect ion act . 
 

ECF#  7, p. 1. This filing also inexplicably refers to sum m ary judgm ent  

procedures, but  the plaint iff did not  file his m ot ion for sum m ary judgm ent  

unt il over a week later. The defendant  HCC’s confusion over what  const itutes 

the plaint iff’s com plaint  and at tached pet it ion is understandable, but  the 

court  will const rue this pro se pleading liberally consistent  with the Tenth 

Circuit ’s teachings. Garret t  v. Selby Connor Maddux & Janer ,  425 F.3d 836, 

840 (10th Cir. 2005) .  

  I n her recent  order, the m agist rate judge pointed out  that  Mr. 

Coffm an had filed eight  m ot ions all within the first  m onth after filing his 

act ion. ECF#  23, p. 2. The dist r ict  court  denied the sum m ary judgm ent  

m ot ion without  prejudice. ECF #  19. Besides denying the balance of the 

m ot ions, the m agist rate judge sum m arized the plaint iff’s suit  as one brought  

by a form er student  against  the college, inst ructors and adm inist rators on 

allegat ions that  his federal and state const itut ional r ights were violated and 

state tort ious acts were com m it ted. ECF#  23. The m agist rate judge also 

noted that  the plaint iff had “at tem pted service on all nam ed defendants.”  I d.  

at  p. 2. The m agist rate judge denied the plaint iff’s request  for appointm ent  

of counsel based on his current  allegat ions and claim s, but  recognized that  
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her ruling “could change as the case progresses.”  I d.  at  p. 6. Moreover, the 

m agist rate judge observed various procedural deficiencies with the content  

and t im ing for som e of the plaint iff’s m ot ions and appropriately encouraged 

the plaint iff to review the inform at ion for self- represented lit igants available 

on the court ’s webpage. ECF#  23 at  p. 8. 

  The defendant  HCC has since filed two m ot ions. I n its m ot ion to 

dism iss, it  argues that  the plaint iff’s form  com plaint  does not  at tach a 

pet it ion and does not  otherwise state a claim  for relief, that  the court  lacks 

personal jur isdict ion over the individual defendants due to lack of proper 

service, and that  the court  lacks subject  m at ter jur isdict ion over any state 

law tort  claim s due to the failure to allege com pliance with the statutor ily 

required not ice of K.S.A. 12-105(d) . ECF# #  21 and 22. Four days later, the 

plaint iff filed a 97-page response that  addresses m ore than the m at ters 

raised in this m ot ion to dism iss. ECF#  24. Three days later, HCC filed a 

m ot ion to st r ike the plaint iff’s response as exceeding the page lim itat ion in 

D. Kan. Rule 7.1(e)  without  leave of the court  and as lacking the 

organizat ion required by D. Kan. Rule 7.6(a) . ECF#  26.  

Mot ion to Str ike ECF#  2 6  

  The court ’s authority to st r ike a party’s br ief or m em orandum  for 

violat ing court ’s local rules is without  quest ion. What  was docketed as the 

plaint iff’s response (ECF#  24)  to the defendant ’s m ot ion to dism iss certainly 

exceeds the 30-page lim itat ion in D. Kan. Rule 7.1(e)  without  a court  order 
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authorizing the sam e. Nor can it  be disputed that  the plaint iff’s filing (ECF#  

24)  fails to follow and contain the elem ents set  forth in D. Kan. Rule 7.6(a)  

as required for br iefs and m em oranda. I n the exercise of it s discret ion, the 

court  will not  st r ike the plaint iff’s filing in this instance for several reasons. 

First , the plaint iff is pro se and is hereby adm onished to follow all of the 

court ’s local rules including Rule 7.1 that  governs the filing of m ot ions and 

responses and replies thereto and Rule 7.6 that  governs br iefs and 

m em oranda. Second, the plaint iff apparent ly intended his filing (ECF#  24)  to 

be m ore than a response to the defendant ’s m ot ion. I n that  regard, the 

court  warns the plaint iff to file separate m em oranda in support  of or in 

opposit ion to separate m ot ions. This should be done in alm ost  all instances 

unless to do so would m ean repet it ive, redundant  and wasteful filings. Third, 

despite its excessive length and its disjointed presentat ion, the plaint iff’s 

response did not  keep the court  from  locat ing and considering the relevant  

responsive argum ents. The court  observes that  there is m uch in the 

plaint iff’s response which is not  relevant  to any m at ter raised in the m ot ion 

to dism iss. These ext raneous m at ters lack any proper procedural form at  for 

the court ’s considerat ion of them . Thus, the court  will look only at  what  is 

responsive in the plaint iff’s m em orandum , and this const itutes less than 

one- third of the plaint iff’s m em orandum . 

Mot ion to Dism iss ECF#  2 1   
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  The defendant ’s m ot ion addresses only the contents of the 

plaint iff’s form  com plaint  (ECF#  1)  without  acknowledging the plaint iff’s 

supplem ent  (ECF#  7) . Because these m at ters were filed and docketed by the 

clerk of the court , the plaint iff will not  be prejudiced by the defendant ’s 

argum ent  that  there was no at tached pet it ion. ECF#  22, p. 1. The 

defendant ’s m ot ion to dism iss for failure to state a claim  is sum m arily 

denied, for it  fails to address the plaint iff’s allegat ions in his supplem ent  to 

the com plaint .  

  On the issue of personal jur isdict ion, the court  record shows the 

sum m ons returns for “ Jay Ballard, I nst ructor”  (ECF#  12) , “Kathy Sanchez, 

Nursing I nst ructor”  (ECF#  13) , “Debra Heckler, Adm inist rator of Nursing”  

(ECF#  14) , “Cindy Hoss, Vice President ”  (ECF#  15) , and “Janet  Ham ilton, 

I nst ructor”  (ECF#  16) . There is also a sum m ons return for “Dr. Carter File, 

President  and t rustee of Hutchinson Com m unity College”  (ECF#  17) . The 

filed returns show each of these nam ed defendants was served by cert ified 

m ail addressed to Hutchinson Com m unity College, 1300 North Plum , 

Hutchinson, Kansas. The defendant  argues that  the at tem pted service on the 

individual defendants was ineffect ive, because the cert ified m ail was not  first  

at tem pted at  the “dwelling or usual place of abode”  for each of these 

individuals. I d.  at  p. 6 (quot ing K.S.A. § 60-304(a) ) . The defendant  also 

contends that  the person who signed for cert ified receipts was not  a person 

authorized to accept  service on behalf of the individual defendants. Finally, 
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the defendant  sum m arily argues that  if the defendants are being sued in 

their  official capacity, then such claim s are duplicat ive of the claim s against  

the defendant  HCC which has adm it ted service. I d.  at  p. 6. 

  A party m ust  be served with a sum m ons and a copy of the 

com plaint  by som eone who “ is at  least   18 years old and not  a party.”  Fed. 

R. Civ. P. 4(c) (1)  and (2) . “Serving a sum m ons or filing a waiver of service 

establishes personal jur isdict ion over a defendant  (A)  who is subject  to the 

jur isdict ion of a court  of general jur isdict ion in the state where the dist r ict  

court  is located . .  .  .”  Fed. R. Civ. P. 4(k) (1) (A) . To serve an individual 

within a judicial dist r ict , the federal rules specify personal service or service 

“ following state law for serving a sum m ons in an act ion brought  in courts of 

general jur isdict ion in the state where the dist r ict  court  is located or where 

service is m ade.”  Fed. R. Civ. P. 4(e) . As relevant  here, Kansas law provides 

for service “by return receipt  delivery, which is effected by cert ified m ail.”  

K.S.A. § 60-303(c) . Kansas law also requires the following for service upon 

on an individual:  

Service by return receipt  delivery m ust  be addressed to an individual 
at  the individual’s dwelling or usual place of abode and to an 
authorized agent  at  the agent ’s usual or designated address. I f the 
sheriff,  party or party’s at torney files a return of service stat ing that  
the return receipt  delivery to the individual at  the individual’s dwelling 
or usual place of abode was refused or unclaim ed and that  a business 
address is known for the individual, the sheriff,  party or party’s 
at torney m ay com plete service by return receipt  delivery, addressed to 
the individual at  the individual’s business address. 
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K.S.A. § 60-304(a) . Thus, § 60-304(a)  requires the return receipt  delivery to 

be “addressed to an individual at  the individual’s dwelling”  and if this 

delivery is refused or unclaim ed as shown by the filed return then delivery 

m ay be m ade to the “ individual’s business address.”  Cessna Finance Corp. v. 

VYWB, LLC,  982 F. Supp. 2d 1226, 1231 (D. Kan. 2013) . The Kansas 

Suprem e Court  addressed this issue in Fisher v. DeCarvalho,  298 Kan. 482, 

314 P.3d 214 (2013) , and its holding has been discussed by others:   

I n Fisher ,  the Kansas Suprem e Court  concluded that  service upon an 
individual at  his place of business without  first  at tem pt ing to serve him  
at  his dwelling place does not  const itute substant ial com pliance under 
Kansas law. I d.  at  220. The sam e factual scenario exists here. 
Plaint iffs served Robinson at  his business address and never at tem pted 
to serve him  at  his dwelling house or usual place of abode. Plaint iffs 
thus failed to com ply substant ially with the requirem ents of Kan. Stat . 
Ann. § 60-304(a) , and never served Robinson properly in this act ion. 
See id. ;  see also Set t le v. Diversified Consultants I nc.,  No. 13-2606-
EFM-GL, 2014 WL 1607589, at  * 3–4 (D. Kan. Apr. 22, 2014)  (holding 
that  plaint iff failed to com ply substant ially with Kan. Stat . Ann. § 60-
304(a)  because, am ong other things, he served defendant  by cert ified 
m ail at  his business address without  first  at tem pt ing service at  his 
dwelling house) ;  Wanj iku v. Johnson Cty., Kan.,  No. 14-2001-RDR, 
2014 WL 821285, at  * 2 (D. Kan. Mar. 3, 2014)  (dism issing defendant  
without  prejudice for insufficient  service of process because plaint iff 
sent  the sum m ons and com plaint  to defendant 's business address and 
did not  at tem pt  first  to serve process at  defendant 's dwelling) . The 
court  thus dism isses plaint iffs' claim s against  defendant  Robinson 
under Fed. R. Civ. P. 12(b) (5)  without  prejudice for insufficiency of 
service of process. 
 

Schwab v. State of Kansas,  2016 WL 4039613, at  * 4 (D. Kan. Jul. 28, 

2016) , appeal dism issed,  No. 16-3295 (10th Cir. Oct . 14, 2016) . 

  The court  agrees with the defendant  HCC’s posit ion that  the 

individual defendants have not  been properly served in this case. I f the 
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plaint iff does not  prom pt ly cure the deficient  service, the m agist rate judge 

will act  t im ely in dealing with it .  Because the court  has yet  to obtain personal 

jur isdict ion over the individual defendants, it  will not  address the defendant  

HCC’s other argum ent  on any possible official capacity act ions against  the 

individual defendants.  

  Finally, the defendant  HCC argues the plaint iff’s failure to com ply 

with K.S.A. § 12-105b(d) . This provision requires a person assert ing a claim  

“against  a m unicipality or against  an em ployee of a m unicipality which could 

give r ise to an act ion brought  under the Kansas tort  claim s act ”  to file a 

writ ten not ice “with the clerk or governing body of the m unicipality”  that  

contains all the required inform at ion. K.S.A. § 12-105b(d) . A “m unicipality”  

includes the definit ion found at  K.S.A. § 12-105a. Rockers v. Kansas 

Turnpike Authority ,  268 Kan. 110, 115, 991 P.2d 889 (1999) . This definit ion 

expressly includes a “com m unity junior college.”  K.S.A. § 12-105a. Thus, 

K.S.A. § 12-105b(d)  requires the plaint iff to give writ ten not ice to HCC, as a 

m unicipality, before br inging tort  claim s against  it .  This requirem ent  is 

“ jur isdict ional like”  such that , “ [ i] f the statutory requirem ents are not  m et , 

the court  cannot  obtain jur isdict ion over the m unicipality.”  Myers v. Bd. of 

Cty. Com m 'rs of Jackson Cty. ,  280 Kan. 869, 877, 127 P.3d 319 (2006)  

  The writ ten not ice requirem ent  of K.S.A. § 12-105b(d)  “ is a 

condit ion precedent  to suit ”  and “under Fed. R. Civ. P. 9(c) , a plaint iff m ust  

include a statem ent  in his Com plaint  alleging that  he has perform ed the 
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required not ice.”  Wanj iku v. Johnson County ,  173 F. Supp. 3d 1217, 1236 

(D. Kan. 2016)  (not ing that  Fed. R. Civ. P. 9(c)  provides that  “ it  suffices to 

allege generally that  all condit ions precedent  have occurred or been 

perform ed.” )  The court  does not  find in the plaint iff’s form  com plaint  or in 

his supplem ent  an allegat ion that  he provided HCC with statutor ily required 

not ice. The court  also finds no m ent ion of this writ ten not ice in the plaint iff’s 

response to this m ot ion to dism iss. I t  is certainly the plaint iff’s burden to 

establish jur isdict ion, and the plaint iff has not  done so in his com plaint  or 

response. Pro se plaint iffs m ust  st ill “allege the necessary underlying facts to 

support  a claim  under a part icular legal theory.”  Ham m ons v. Saffle,  348 

F.3d 1250, 1258 (10th Cir. 2003) . Under these circum stances, the court  

m ay r ight ly infer that  the plaint iff is conceding that  he did not  substant ially 

com ply with § 12-105b(d)  and file the required not ice. Wanj iku,  173 F. 

Supp. 3d at  1236. “Because the Court  finds that  plaint iff concedes he did not  

file the required not ice here, allowing plaint iff to am end his Com plaint  ‘would 

be fut ile as defendant  would st ill be ent it led to judgm ent  on the pleadings 

for failure to com ply with K.S.A. § 12–105b(d) . ’”  Wanj iku,  173 F. Supp. 3d 

at  1237 (quot ing Debbrecht  v. City of Haysville, Kan.,  2012 WL 1080527, at  

* 6 (D. Kan. Feb. 7, 2012) ) . Finding it  lacks jur isdict ion over any state law 

tort  claim s against  HCC or any of its em ployees, the court  dism isses the 

sam e without  prejudice and does so without  m aking any judgm ent  as to the 



 

10 
 

state law tort  claim s’ m erits or as to the plaint iff’s abilit y to sat isfy this 

not ice requirem ent  in a future suit . I d.  

  I T I S THEREFORE ORDERED that  the defendant  HCC’s m ot ion to 

st r ike (ECF#  26)  the plaint iff’s response (ECF#  24)  is denied;  

  I T I S FURTHER ORDERED that  the defendant  HCC’s m ot ion to 

dism iss (ECF#  21)  is granted on the plaint iff’s state law tort  claim s which are 

dism issed without  prejudice for lack of jur isdict ion and is otherwise denied 

but  with the findings that  the individual defendants have not  been properly 

served and that  the plaint iff’s com plaint  consists of the form  com plaint  

(ECF#  1)  and the supplem ent  (ECF#  7)  which the court  t reats as the 

plaint iff’s at tached pet it ion.  

  Dated this 22nd day of Septem ber, 2017, Topeka, Kansas. 

 

                                  s/ Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge  


