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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
JONATHAN LEVI MANGOLD,
Plaintiff,
V. CASE NO. 18-3020-SAC
MIKE STONE, et al.,
Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Jonathan Levi Mangold is herebygugred to show good cause, in writing, to the
Honorable Sam A. Crow, United&és District Judge, why thection should not be dismissed
due to the deficiencies in PlaintiffiGomplaint that are discussed herein.
|. Natureof the Matter beforethe Court

Plaintiff brings thispro secivil rights action pursuant t42 U.S.C. § 1983. Plaintiff is
incarcerated at the Norton Cortienal Facility in Norton, Kansas. The Court granted Plaintiff
leave to proceed in forma pauperis.

Plaintiff's allegations in his Complaimtvolve his state crimal proceedings.SeeCase
Nos. 17-cr-124 and 17-cr-133 in kian County District Court. Rintiff sues the state court
judge, the prosecuting attorndylarion Police Department Officavlike Stone, and the Marion
Police Department Chief of Police. Plafhalleges that around June 3, 2017, he was illegally
searched when he was a passenger in a truadvied in an auto accide He alleges that
Officer Stone used excessive force, resultinghgsical injuries. Plaintiff alleges that Officer
Stone threatened Plaintiff and his family, rendgrnis guilty plea involustry. Plaintiff alleges

that the Chief of Police failed to do a progmckground check on Oter White. Plaintiff
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alleges that county prosecutor Courtney Boelamd District Court Judge Michael Powers,
denied his appeal bond and his motions to withdpdeas. Plaintiff also asks this Court to
exercise supplemental jurisdioti over his state law claims.

Plaintiff seeks $7.5 million in damages for “n@indistress, emotional distress, physical
distress and scarring, lack of empiognt due to false search, nightmares.” (Doc. 1, at 8.) In an
attachment to his Complaint, Plaintiff seekB) million in compensatory damages, as well as
declaratory relief, an injuncth ordering Defendant Boehm ta s& appeal bond or to overturn
Plaintiff's sentence, $5 million in pitive damages; and nominal damages.

An online Kansas District Court RecordsaBgh indicates thain both of his state
criminal cases, Plaintiff pleaded guilty, was&aced, unsuccessfullpwght to withdraw his
pleas, and appealed. The agipan both cases were catidated on March 22, 20185ee State
of Kansas v. MangojdCase No. 118996 (Kansas Ct. App.). Thasolidated appeal is currently
pending and Appellant’s brief is due June 22, 2018.

[I. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisonermgaekef against a
governmental entity or an officer or aamployee of a governmental entity. 28 U.S.C.
8§ 1915A(a). The Court must dismiss a complantportion thereof if a plaintiff has raised
claims that are legally frivolous or maliciousatHail to state a claimpon which relief may be
granted, or that seek monetary relief frondefendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff mabége the violation of a right secured by
the Constitution and laws of the United States] must show that theleged deprivation was

committed by a person acting under color of state laWést v. Atkins487 U.S. 42, 48 (1988)



(citations omitted);Northington v. Jacksqn973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and appless stringent standardisan formal pleadings
drafted by lawyers.”Erickson v. Pardus551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as trAederson v. Blaket69 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the altelyes in a complainthowever true, could not
raise a claim of entitlement to relief,” dismissal is appropri&ell Atlantic Corp. v. Twombjy
550 U.S. 544, 558 (2007).

A pro se litigant’'s “conclusory allegationsithout supporting factual averments are
insufficient to state a claim upon which relief can be baséthll v. Bellmon 935 F.2d 1106,
1110 (10th Cir. 1991). “[ADplaintiff’'s obligation to provide th&rounds’ of his ‘entitlement to
relief’ requires “more than labels and conclusiars] a formulaic recitatioof the elements of a
cause of action.” Twombly 550 U.S. at 555 (citations omiife The complaint's “factual
allegations must be enough to raise a righet®f above the speculatitevel” and “to state a
claim to relief that is plausible on its facdd. at 555, 570.

The Tenth Circuit Court of Apgals has explained “that, taatt a claim in federal court,
a complaint must explain what each defendant did todtbeseplaintiff]; when the defendant
did it; how the defendant’s action harmed [thiintiff]; and, whatspecific legal right the
plaintiff believes the defendant violatedNasious v. Two Unknown B.I.C.E. Agert92 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff's complaint oconstruct a legal theomyn a plaintiff's behalf.” Whitney v. New
Mexicq 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out thae Supreme Court’s decisions Twomblyand

Ericksongave rise to a new standard of eavifor 8 1915(e)(2)(B)(ii) dismissalsSeeKay v.



Bemis 500 F.3d 1214, 1218 (10th Cir. 2007) (citations omitteelg; alsdSmith v. United States
561 F.3d 1090, 1098 (10th Cir. 2009s a result, courts “look to ¢hspecific allegations in the
complaint to determine whether they daly support a legal claim for relief.Kay, 500 F.3d at
1218 (citation omitted). Under this new standdadplaintiff must ‘nudge his claims across the
line from conceivable to plausible.’Smith 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so geral that they encompass a wisl@ath of conduct, much of it
innocent,” then the plaintiff has not “nudged Jhidaims across the line from conceivable to
plausible.” Robbins v. Oklahom#19 F.3d 1242, 1247 (10€ir. 2008) (citingTwombly 127 S.
Ct. at 1974).
[11. DISCUSSION

1. Younger Abstention

The Court may be prohibited frohrearing Plaintiff's claims tating to his state criminal
case undeXYounger v. Harris401 U.S. 37, 45 (1971). “Théoungerdoctrine requires a federal
court to abstain from hearingcase where . . . (I9tate judicial procebngs are ongoing; (2)
[that] implicate an important state interesiida(3) the state proceewjs offer an adequate
opportunity to litigate federal constitutional issudBuck v. Myers244 F. App’x 193, 197 (10th
Cir. 2007) (unpublished) (citing/innebago Tribe of Neb. v. Stoya@#l F.3d 1202, 1204 (10th
Cir. 2003);see also Middlesex Cty. EthiComm. v. Garden State Bar AssAb7 U.S. 423, 432
(1982)). “Once these three conditions are,nY@unger abstention ison-discretionary and,
absent extraordinary circumstances, aridistourt is requied to abstain.”Buck 244 F. App’x
at 197 (citingCrown Point I, LLC v. Intenountain Rural Elec. Ass 1819 F.3d 1211, 1215 (10th

Cir. 2003)).



It appears as though the first condition is nfefaintiff's state court criminal proceedings
are pending on appeal. The @ed condition would be met because Kansas undoubtedly has an
important interest in enforcings criminal laws through crimal proceedings in the state’s
courts. In re Troff, 488 F.3d 1237, 1240 (10th CR007) (“[S]tate control over criminal justice
[is] a lynchpin in the unigque balance of int&i® described as “Our Federalism.”) (citing
Younger 401 U.S. at 44). Likewise, the thirdrdition would be met because Kansas courts
provide Plaintiff with an adequate forum todgite his constitutional claims by way of pretrial
proceedings, trial, and direct appeal aftenvction and sentence, as well as post-conviction
remedies.See Capps v. Sullivah3 F.3d 350, 354 n.2 (10th Cir. 1993JF]ederal courts should
abstain from the exercise of .jurisdiction if the issues raised . may be resolved either by trial
on the merits in the state court or by otheajible] state procedures.”) (quotation omittesBe
Robb v. Connollyl1l U.S. 624, 637 (1984) (state courtgehabligation ‘to guard, enforce, and
protect every right granted or secured by the constitution of the United States . Steffgl v.
Thompson415 U.S. 452, 460-61 (1974) (pendant statceeding, in all but unusual cases,
would provide federal plaintiff with necessaryhide for vindicating constitutional rights).

“[T]he Youngerdoctrine extends to federal claifftg monetary relief when a judgment
for the plaintiff would have preclusive effts on a pending state-court proceedin@’L. v.
Unified Sch. Dist. No. 49892 F.3d 1223, 1228 (10th Cir. 2004e3Buck244 F. App’'x at 198.
“[lt is the plaintiff's ‘heavy burden’ to overcome the bar dfoungerabstention.”Phelps v.
Hamilton, 122 F.3d 885, 889 (10th Cir. 1997).

In responding to this Memorandum and Orded Order to Show @ae, Plaintiff should
clarify whether or not state criminal proceediags ongoing. If Plaintiff has been convicted and

a judgment on Plaintiff’'s claim in this caseowd necessarily imply the invalidity of that



conviction, the claim may be barred Hgck InHeck v. Humphreythe United States Supreme
Court held that when a state prisoner seeksag@s in a § 1983 action, the district court must
consider the following:

whether a judgment in favor of the plaffhwvould necessarily imply the invalidity

of his conviction or sentenc#;it would, the complaihmust be dismissed unless

the plaintiff can demonstrate that thenviction or sentere has already been

invalidated.
Heck v. Humphrey512 U.S. 477, 487 (1994). Heck the Supreme Court held that a § 1983
damages claim that necessarily implicates the mlaf the plaintiff's conviction or sentence is
not cognizable unless and urttile conviction or sentence is otened, either on appeal, in a
collateral proceeding, or by executive ordkt. at 486-87.

2. Request to have His State Criminal Charges Dismissed

To the extent Plaintiff challenges the véiydof his sentence or conviction, his federal
claim must be presented in habeas corpus. Memye petition for habeas corpus is premature
until Plaintiff has exhausted aNable state court remedieSee28 U.S.C. § 2254(b)(1)(A)
(requiring exhaustion of availabktate court remedies).

3. Immunity

A. State Court Judge

Judge Powers is entitled p@rsonal immunity. “Personahmunities . . . are immunities
derived from commortaw which attach to certain governmainofficials in order that they not
be inhibited from ‘proper pesfmance of their duties.”Russ v. Uppah972 F.2d 300, 302—-03
(10th Cir. 1992) (citindg-orrester v. White484 U.S. 219, 223, 225 (1988)).

Plaintiff's claim against the state court judgeuld be dismissed on the basis of judicial

immunity. A state judge is absolutely immuinem § 1983 liability except when the judge acts

“in the clear absence of all jurisdiction.Stump v. Sparkmar35 U.S. 349, 356-57 (1978)



(articulating broad immunity rule that a “judgéll not be deprived of immunity because the
action he took was in error, wdene maliciously, or wain excess of his #uwrity . . . .”); Hunt
v. Bennett17 F.3d 1263, 1266 (10th Cir. 1994). Only @ taken outside a judge’s judicial
capacity will deprive the judgef judicial immunity. Stump 435 U.S. at 356-57. Plaintiff
alleges no facts whatsoever to suggest that Jadgers acted outside bis judicial capacities.

B. Marion County Attorney

Plaintiff's claims against Marion CountAttorney Boehm fail on the ground of
prosecutorial immunity. Prosecutors are absbitutemune from liabilityfor damages in actions
asserted against them for actions taken “inatiitg a prosecution and in presenting the State’s
case.” Imbler v. Pachtmam24 U.S. 409, 431 (1976). Plaintiftsaims concerning his criminal
case fall squarely within the prexsutorial function. Plaintiff is directed to show cause why his
claims against Marion County Attorney Boehhosld not be dismissed based on prosecutorial
immunity.

V. Response Required

Plaintiff is required to show good cause wig Complaint should not be dismissed for
the reasons stated herein.

IT IS THEREFORE ORDERED THAT Plaintiff is granted untilJuly 6, 2018, in
which to show good cause, in writing, to therndrable Sam A. Crow, United States District
Judge, why Plaintiff's Complaint should not themissed for the reasons stated herein.

IT 1SSO ORDERED.

Dated in Topeka, Kansas, on this 15th day of June, 2018.

g Sam A. Crow

Sam A. Crow
U.S. Senior District Judge




