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I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 
JOHN ELBERT BROYLES I I ,  
 
    Plaint iff, 
 
 vs.       Case No. 18-3030-SAC 
 
BYRON MARKS, Sheriff of 
Cloud County, Kansas, and 
AMBER LI NDBERG,  
Adm inist rator of Cloud County  
Jail,   
 
    Defendants.  

 
MEMORANDUM AND ORDER 

 
  The plaint iff John Elbert  Broyles I I ,  an inm ate at  Cloud County 

Jail,  filed a civil r ights com plaint  pursuant  to 42 U.S.C. § 1983. He alleges 

his Eighth Am endm ent  r ights were violated by what  he calls cruel and 

unusual punishm ent  from  having been served for the m onth before his 

com plaint  either the sam e two Kosher m eals alternated between lunch and 

dinner on m ost  days or the sam e Kosher m eal for both lunch and dinner on 

som e days. He also alleges his Fourteenth Am endm ent  r ights to equal 

protect ion were violated by receiving these sam e lim ited m eal choices while 

other inm ates eat ing non-Kosher m eals have been receiving a wide variety 

of m eals. The com plaint  nam es as the defendants, Sheriff Byron Marks and 

Jail Adm inist rator Am ber Lindberg. He seeks as relief an order barr ing his 

t ransfer to another jail facilit y, giving him  “a variety of m eal select ions,”  and 
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awarding him  m onetary award of $100,000 for pain and suffer ing, as well 

costs.  

  Mr. Broyles alleges speaking with Ms. Lindberg about  having the 

cont racted food providers offer a variety of Kosher m eal select ions and then 

receiving her assurance that  m ore variety would be com ing. He also alleges 

having advised her, “ that  lim it ing . .  .  [ his]  diet  to only two different  m eals 

const itutes ‘Cruel and Unusual Punishm ent ,’ since all other ‘non-Kosher’ 

inm ates are being served a wide variety of m eals.”  ECF#  1, p. 5. He further 

alleges that  other inm ates have com plained about  this sam e lim ited variety 

of Kosher m eals.  

Statutory Screening of Prisoner Com plaints 

  The Court  is required to screen com plaints brought  by pr isoners 

seeking relief against  a governm ental ent ity or an officer or an em ployee of 

a governm ental ent ity. 28 U.S.C. § 1915A(a) . The Court  m ust  dism iss the 

ent ire com plaint  or any part  of it ,  “ if the com plaint  .. .  is fr ivolous, m alicious, 

or fails to state a claim  upon which relief can be granted;  or .. .  seeks 

m onetary relief from  a defendant  who is im m une from  such relief.”  28 U.S.C. 

§ 1915A(b) . 

  “To state a claim  under § 1983, a plaint iff m ust  allege the 

violat ion of a r ight  secured by the Const itut ion and laws of the United 

States, and m ust  show that  the alleged deprivat ion was com m it ted by a 

person act ing under color of state law.”  West  v. Atkins,  487 U.S. 42, 48 
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(1988)  (citat ions om it ted) . A court  liberally const rues a pro se com plaint  and 

applies “ less st r ingent  standards than form al pleadings drafted by lawyers.”  

Erickson v. Pardus,  551 U.S. 89, 94 (2007) . I n addit ion, the court  accepts all 

well-pleaded allegat ions in the com plaint  as t rue. Anderson v. Blake,  469 

F.3d 910, 913 (10th Cir. 2006) . On the other hand, “when the allegat ions in 

a com plaint , however t rue, could not  raise a claim  of ent it lem ent  to relief,”  

dism issal is appropriate. Bell At lant ic Corp. v. Twom bly ,  550 U.S. 544, 558 

(2007) . 

  The court  “will not  supply addit ional factual allegat ions to round 

out  a plaint iff 's com plaint  or const ruct  a legal theory on a plaint iff 's behalf.”  

Whitney v. New Mexico,  113 F.3d 1170, 1173-74 (10th Cir. 1997)  (citat ion 

om it ted) . The sam e standard used for Fed. R. Civ. P. 12(b) (6)  m ot ions is 

used for § 1915 dism issals, and this includes the newer language and 

m eaning taken from  Twom bly  and its “plausibilit y”  determ inat ion. See Kay v. 

Bem is,  500 F.3d 1214, 1218 (10th Cir. 2007)  (citat ions om it ted) ;  see also 

Sm ith v. United States,  561 F.3d 1090, 1098 (10th Cir. 2009) . As a result , 

courts “ look to the specific allegat ions in the com plaint  to determ ine whether 

they plausibly support  a legal claim  for relief.”  Kay ,  500 F.3d at  1218 

(citat ion om it ted) . Under this new standard, “a plaint iff m ust  ‘nudge his 

claim s across the line from  conceivable to plausible.’”  Smith,  561 F.3d at  

1098 (citat ion om it ted) . 

 



4 
 

Personal Part icipat ion 

  To allege a const itut ional violat ion, the plaint iff’s com plaint  m ust  

include “ facts sufficient  to show (assum ing they are t rue)  that  the 

defendants plausibly violated their  const itut ional r ights, and that  those r ights 

were clearly established at  the t im e.”  Robbins v. Oklahom a,  519 F.3d 1242, 

1249 (10th Cir. 2008) . The plaint iff m ust  “m ake clear exact ly who is alleged 

to have done what  to whom , to provide each individual with fair  not ice as to 

the basis of the claim  against  him  or her, as dist inguished from  collect ive 

allegat ions against  the state.”  I d.  at  1250. “Allegat ions of personal 

part icipat ion, like all other factual averm ents, m ust  be specific, not  

conclusory.”  Hachm eister v. Kline,  2013 WL 237815 at  * 3 (D. Kan. Jan. 22, 

2013)  ( internal quotat ion m arks and citat ions om it ted) . The plaint iff’s 

com plaint  is vague in alleging what  either defendant  specifically did to 

violate his const itut ional r ights.  

  The com plaint  ident ifies both defendants by their  t it les but  fails 

to allege personal involvem ent  in the decision to offer plaint iff only lim ited 

Kosher m eal select ions. The plaint iff alleges he told Ms. Lindberg that  she 

cont racts for the m eals and that  she is liable for the lack of variety. The 

plaint iff also alleges that  Ms. Lindberg assured him  on February 4, 2018, 

that  the food cont ractor had ordered him  a variety of Kosher m eals. The 

plaint iff alleges in response that  he has yet  to receive this variety. The court  
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notes that  Mr. Broyles’ com plaint  was received and filed on February 9, 

2018. ECF#  1, pp. 1, 4-5.  

  Most  notably, there is nothing alleged in his com plaint  that  either 

defendant  direct ly and intent ionally lim ited the Kosher m eal select ions to 

consciously and intent ionally interfere with Mr. Boyles’ free exercise r ights. 

Absent  such allegat ions, Mr. Broyles’ com plaint  fails to state a factual or 

legal basis for a First  Am endm ent  or Fourteenth Am endm ent  violat ion under 

§ 1983. See Watkins v. Rogers,  525 Fed. Appx. 756, 759 (10th Cir. 2013) . 

Nor has Mr. Broyles alleged any individual act ions taken by either defendant  

to show personal involvem ent  under § 1983, which “does not  authorize 

liabilit y under a theory of respondeat  superior.”  Brown v. Montoya,  662 F.3d 

1152, 1164 (10th Cir. 2011) . 

Eighth Am endm ent  Claim  

  “The Const itut ion does not  m andate com fortable prisons, . .  . ,  

but  neither does it  perm it  inhum ane ones, and it  is now set t led that  the 

t reatm ent  a pr isoner receives in pr ison and the condit ions under which he is 

confined are subject  to scrut iny under the Eighth Am endm ent .”  Farm er v. 

Brennan,  511 U.S. 825, 832 (1994)  ( internal quotat ion m arks and citat ions 

om it ted) . “The Eighth Am endm ent 's prohibit ion of cruel and unusual 

punishm ent  im poses a duty on pr ison officials to provide hum ane condit ions 

of confinem ent , including adequate food, clothing, shelter, sanitat ion, 

m edical care, and reasonable safety from  serious bodily harm .”  Tafoya v. 
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Salazar ,  516 F.3d 912, 916 (10th Cir. 2008) . “A pr ison m ust  provide 

adequate food . .  . ,  and the food m ust  be nut r it ionally adequate.”  Thom pson 

v. Gibson,  289 F.3d 1218, 1222 (10th Cir.)  ( internal quotat ion m arks and 

citat ion om it ted) , cert . denied,  537 U.S. 978 (2002) . “A substant ial 

deprivat ion of food m ay be sufficient ly serious to state a condit ions of 

confinem ent  claim  under the Eighth Am endm ent .”  I d.  Prison officials have 

broad discret ionary authority to m anage and cont rol pr isons. Bailey v. 

Shillinger ,  828 F.2d 651, 653 (10th Cir. 1987) . 

  The Suprem e Court  in Farm er spelled out  that  the Eighth 

Am endm ent  can be violated for inhum ane condit ion when the alleged 

deprivat ion is first , “object ively, sufficient ly serious,”  such that  the “official's 

act  or om ission m ust  result  in the denial of the m inim al civilized m easure of 

life's necessit ies.”  511 U.S. at  834 ( internal citat ions and quotat ion m arks 

om it ted) . “ [ T] o sat isfy this prong of the Farm er test , a pr isoner m ust  show 

that  condit ions were m ore than uncom fortable, and instead rose to the level 

of ‘condit ions posing a substant ial r isk of serious harm ’ to inm ate health or 

safety.”  DeSpain v. Uphoff,  264 F.3d 965, 973 (10th Cir. 2001)  (quot ing 

Farm er ,  511 U.S. at  834) . To allege an Eighth Am endm ent  violat ion, the 

plaint iff m ust  show as the second prong that  the defendants acted with 

deliberate indifference to inm ate health or safety. Farm er ,  511 U.S. at  834;  

Miller v. Glanz,  948 F.2d 1562, 1566-67 (10th Cir. 1991) . This standard 

incorporates balancing “ judicial respect  for the exigencies of running a”  
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detent ion facilit y against  the Eighth Am endm ent  concepts related to hum an 

dignity and civilized decency. DeSpain,  264 F.3d at  973. 

  “Tasty or even appet izing food is not  a basic necessity for 

hum ane liv ing.”  William s v. Berge,  102 Fed. Appx. 506, 507 (7th Cir. 2004) ;  

see also I sby v. Brown,  856 F.3d 508, 522 (7th Cir. 2017) ( reject ing Eighth 

Am endm ent  claim  based in part  upon poor quality food) ;  LeMaire v. Maass,  

12 F.3d 1444, 1456 (9th Cir. 1993) ( food need not  be tasty or aesthet ically 

pleasing) ;  Waterm an v. Cherokee County Jail,  18-3092-SAC, 2018 WL 

2046911, at  * 4 (D. Kan. May 2, 2018) ( “ [ P] roviding stale food to inm ates on 

a regular basis does not  violate the Const itut ion” ) . The plaint iff’s allegat ion 

of a lim ited select ion of kosher lunches and dinners does not  state a 

substant ial r isk of harm  to his health or safety for an Eighth Am endm ent  

claim . Nor has he alleged that  the defendants acted with deliberate 

indifference to his health or safety. Sum m ary dism issal of this claim  is 

appropriate. 

First  and Fourteenth Am endm ent   

  The Equal Protect ion Clause of the Fourteenth Am endm ent  

dictates that , “No State shall . . .  deny to any person within its jur isdict ion the 

equal protect ion of the laws.”  U.S. Const . am end. XI V. “This Clause 

em bodies a general rule that  States m ust  t reat  like cases alike but  m ay t reat  

unlike cases accordingly.”  Thom pson v. Gibson,  289 F.3d 1218, 1222 (10th 

Cir. 2002)  (citat ion om it ted) . An equal protect ion claim  is assessed as to 
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“whether the challenged state act ion intent ionally discr im inates between 

groups of persons.”  SECSYS, LLC v. Vigil,  666 F.3d 678, 685 (10th Cir. 

2012)  (citat ion om it ted) . Such intent  “ im plies m ore than intent  as volit ion or 

intent  as awareness of consequences,”  but  “ requires that  the decisionm aker 

. .  .  selected or reaffirm ed a part icular course of act ion at  least  in part  

because, not  m erely in spite of the law’s different ial t reatm ent  of a part icular 

class of persons.”  I d.  ( internal quotat ion m arks and citat ions om it ted) . “ [ F] or 

a const itut ional violat ion to take place, an intent  to discr im inate m ust  be 

present .”  I d.  Put  another way, the plaint iff m ust  allege purposeful 

discr im inat ion had a discr im inatory effect  upon him , that  is, he was t reated 

different ly than other sim ilar ly situated prisoners. See McCleskey v. Kem p,  

481 U.S. 279, 292–93 (1987) .  

  Equal protect ion of religion in pr isons does not  m ean that  every 

religious group m ust  receive ident ical t reatm ent  but  only that  each religious 

group have “a reasonable opportunity to exercise its religious beliefs.”  Neal 

v. Lewis,  325 F.Supp.2d 1231, 1238 (D. Kan. 2004)  (cit ing Cruz v. Beto,  405 

U.S. 319, 322 n.2 (1972) ) ,  aff’d,  414 F.3d 1244 (10th Cir. 2005) . The 

plaint iff here is not  alleging that  he is denied a reasonable opportunity to 

exercise his religious beliefs. I nstead, he wants his religious diet  to be as 

diverse in choice as those who do not  pract ice a religious diet . Alleging the 

lack of variety of kosher m eals does not  support  a free exercise claim . Slater 

v. Teague,  2018 WL 1800919, at  * 5 (D. Colo. Mar. 21, 2018)  (cit ing Strope 
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v. Cum m ings,  381 Fed.Appx. at  880, 882 (10th Cir. Jun. 9, 2010)  (allegat ion 

that  kosher m eal offer ings had less variety than regular m eals along with 

other allegat ions did not  im pose a substant ial burden on defendant ’s 

opportunity to exercise his religious beliefs) , report  and recom m endat ion 

adopted,  2018 WL 1794883 (D. Colo. Apr. 12, 2018) . “Under the First  and 

Fourteenth Am endm ents, inm ates are ent it led to the reasonable opportunity 

to pursue their  sincerely-held religious beliefs.”  Gallagher v. Shelton,  587 

F.3d 1063, 1069 (10th Cir. 2009)  (citat ion om it ted) . To allege a claim  that  

his r ight  to free exercise of religion was violated, the plaint iff inm ate “m ust  

adequately allege that  the defendants ‘substant ially burdened [ his]  sincerely 

held religious beliefs.’”  Gallagher ,  587 F.3d at  1069 (cit ing Kay v. Bem is,  

500 F.3d 1214, 1218 (10th Cir. 2007) . 

  The plaint iff’s com plaint  alleges the defendant  Ms. Lindberg 

represented on February 4, 2018, that  the food cont ractor had ordered the 

plaint iff a variety of Kosher m eals. Thus, the plaint iff’s allegat ions fail to 

sustain an inference of purposeful discrim inat ion from  the jail adm inist rator ’s 

init ial response to the plaint iff’s requests and later reliance on the food 

cont ractor ’s prom ises to provide wider variety in the Kosher m eals. At  m ost , 

these allegat ions show no m ore than negligence, not  intent ional 

discr im inat ion. Nor does the com plaint  allege facts suggest ing the 

defendants substant ially burdened his sincerely held religious beliefs.   
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  The official capacity claim  for dam ages against  Sheriff Marks is 

subject  to dism issal under the Eleventh Am endm ent . I t  is well established 

that  official capacity “claim s for . .  .  ,  m onetary dam ages, and ret roact ive 

declaratory relief are barred by the Eleventh Am endm ent .”  Meiners v. 

University of Kansas,  359 F.3d 1222, 1232 (10th Cir. 2004) . The Tenth 

Circuit  has afforded Eleventh Am endment  im m unity to Kansas county jails 

and sheriffs. See Hunter v. Young,  238 Fed. Appx. 336, 338 (10th Cir. 

2007) . See also Nielander v. Board of County Com ’rs of Republic, Kan.,  582 

F.3d 1155 (10th Cir.2009)  ( reaching sam e result  as to Kansas county 

at torneys) . The court  agrees with this analysis in Self v. County of 

Greenwood,  12-1317-JTM, 2013 WL 615652, at  * 2 (D. Kan. Feb. 19, 2013) , 

and dism isses the claim  for m onetary dam ages against  the defendant  Marks 

in his official capacity is dism issed. 

  As for any official capacity claim  against  Ms. Lindberg, the 

plaint iff in advancing a § 1983 claim  against  a m unicipality m ust  show that  

he was harm ed by an official policy. See Monell v. Dep't  of Social Servs.,  436 

U.S. 658, 691 (1978) . Liabilit y exists “only where the m unicipality itself 

causes the const itut ional violat ion at  issue.”  Canton v. Harr is,  489 U.S. 378, 

385 (1989)  (cit ing Monell,  436 U.S. at  694–95)  (em phasis in or iginal) . The 

plaint iff’s com plaint  fails to allege any m unicipal liabilit y against  the 

defendant  Lindberg. See Hachm eister v. Kline,  2013 WL 237815 at  * 4 (D. 

Kan. Jan. 22, 2013) . 
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  As for dam age claim s against  the defendants Marks and Lindberg 

in their  individual capacit ies, the plaint iff has failed to allege facts sufficient  

to support  a claim  for com pensatory dam ages under the Free Exercise 

clause. Federal law precludes pr isoners from  bringing federal act ions “ for 

m ental or em ot ional injury suffered while in custody without  a pr ior showing 

of physical injury.”  42 U.S.C. § 1997e(e) . This court  has held:   

Plaint iff fails to state sufficient  facts to support  a claim  for 
com pensatory dam ages under the Free Exercise Clause. This is 
because federal law prohibits pr isoners from  bringing federal act ions 
“ for m ental or em ot ional injury suffered while in custody without  a 
pr ior showing of physical injury.”  42 U.S.C. § 1997e(e) . The Tenth 
Circuit  has held that  this lim itat ion on recovery applied to a plaint iff 's 
First  Am endm ent  claim  that  pr ison officials denied him  a Kosher diet  
(Ciem pa,  745 F.Supp.2d at  1201)  (cit ing Searles v. Van Bebber ,  251 
F.3d 869, 876–77 (10th Cir.2001) )  and to claim s for actual or 
com pensatory dam ages. Searles,  251 F.3d at  879, 881;  see also, 
Sisney v. Reisch,  674 F.3d 839, 843 (8th Cir.) , cert . denied,  133 S.Ct . 
359 (2012) ;  Nasious v. Robinson,  2010 WL 1268135, * 8, n. 6 (D. 
Colo. Feb. 17, 2010)  (unpublished) , aff'd in part  dism issed in part ,  396 
Fed. Appx. 526 (10th Cir. Sept . 29, 2010) . Mr. Hughes has not  
described any physical injury caused by the alleged deprivat ions of his 
const itut ional r ights. Accordingly, his claim s for actual or 
com pensatory dam ages are subject  to being dism issed unless he 
presents addit ional facts showing a pr ior physical injury. 
 

Hughes v. Heim gartner ,  2013 WL 760600, at  * 3 (D. Kan. Feb. 27, 2013) . As 

in Hughes,  Broyles here has not  alleged any physical injury. I n sum , the 

claim s for com pensatory dam ages are dism issed, because neither the 

specific allegat ions in the com plaint  nor the facts as presented plausibly 

support  any such claim . 

  Considering that  the plaint iff’s factual allegat ions are plainly 

insubstant ial in character and detail,  the court  shall dism iss the plaint iff’s 
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com plaint  as there appears to be no reasonable likelihood of the plaint iff 

cur ing the pleading deficiencies to state a claim  upon which relief can be 

granted.  

  I T I S THEREFORE ORDERED that  the plaint iff’s claim s under 42 

U.S.C. § 1983 are dism issed pursuant  to § 1915A(b) (1)  for failure to state a 

claim  upon which relief m ay be granted. 

  Dated this 22nd day of May, 2018, Topeka, Kansas. 

 

                                  s/ Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge  


