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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ROBERT L. WILSON,

Petitioner,
CIVIL ACTION

No. 18-3048-KHV
WARDEN DAN SCHNURR,

Respondent.
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MEMORANDUM AND ORDER

On February 3, 2012, the District CourtWwfyandotte County, Kansas sentenced Robert
L. Wilson to 586 months in prison for aggrae@tcriminal sodomy and rape. This matter is

before the Court on Wilson’s pro se Petitionddr 28 U.S.C. § 2254 For Writ Of Habeas Corpus

By A Person In State Custodipoc. #1) filed March 1, 2018. For reasons stated below, the

Court denies the petition and desia certificate of appealability.

Factual And Procedural Background

On direct appeal, the Kans@surt of Appeals set forth étrelevant facts as follows:

Around 1 p.m. on July 7, 2008, 19-year-oldHNcalled the Vibeline, which is a
chat line used to meet local peoplendividuals calling into ta chat line record

greetings, and later callers can listen te freetings to select an individual to
connect with live. N.H. selected a giiegtfor a man claiming to be Jaylen, who
said it was his birthday and that heswaoking to hang out before going to work.

N.H. connected with Jaylen, and he tbler that he wanted to go to the movie
theater off of Ward Parkway. He alsaid that he lived by the Legends shopping
center, worked at General Motors, and hexkntly been transferred from Texas to
Kansas. N.H. gave the man she believeldetdaylen her adess, and he arrived
at her house about an hour fatgth an unidentified friend.

1 Respondent filed an Answer And Returro@#14) and petitiomdiled a_Traverse
And Return (Doc. #22). Petitioner also filed multifgéers or supplements to his traverse. See
letter (Doc. #23) filed March 5, 2019; lettédoc. #25) filed March 27, 2019; letter (Doc. #26)
filed October 2, 2019.
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The man N.H. knew as Jaylevas actually named Robé#ftilson. N.H. got into
Wilson’s car—still believing his name wadaylen. After dropping off his friend
at an apartment, Wilson wetd a convenience store e he purchased alcohol.
Subsequently, Wilson drove to a dupleiere he claimed his cousin lived.
Wilson tried several times to get N.té.go in the duplex, but she refused.

A little while later, Wilson came out of ¢hduplex and yellethack that he was
going to the movies. Wilson then droieH. to an area with which she was
unfamiliar—not near the movie theater thattblel her they were going to. N.H.
later testified that she saw a sign for Qaro shortly before Wilson turned onto a
road marked “No Outlet.”

Wilson drove the car to the enfithe road next to some train tracks. N.H. did not

see any businesses or houses in the area, but she recalled seeing a field with horses.
Wilson stopped the car and asked to berMH.’s phone. After Wilson made a

call, N.H. asked for her phone back. Wilsrefused and told her to shut up.

N.H. started to open her door, but Wilseaned over her, pulled the door shut,
locked it, and told her if she tried to geit of the car again he would break her jaw.

Wilson told N.H, that she better do what he said if she wanted to make it home.
He then ordered her to perform oral se&ccording to N.H., she did so because
she was afraid of what would happenhter if she refused. Shortly thereafter,
Wilson took off N.H.’s underwear and toldrh® get into the back seat. Wilson
opened the back driver’'s side door, pdllEs pants down halfway, got on top of
N.H., and forced his penis into her vagina.

Wilson raped her briefly until a truck pulled up behind them and asked if everything
was okay. Wilson hurriedly got up and s#ét everything was fine. After the
truck left, N.H. got back into the frontateof the car. Wilson then drove to pick
up a friend for work. On the way, Wilsdold N.H. that she “had some good
pussy,” and he asked if she was goingdth him when she got home. N.H. did
not respond.

When they arrived at Wilson’s friendi®ouse, a woman said that the friend had
already left for work. So Wilson drove tbconvenience store to get some gas.
Seeing an opportunity to get away, Ngdabbed her phone from under the driver’'s
seat and went into the store. Wilson drove away.

N.H. called her mother and then called a friend to come pick her up. Before leaving
the convenience store, N.H.’s friend flaggiown a police officer and told him that
N.H. had been raped. N.H. then weaat Truman Medical Center where she
consented to a rape examination. DNA fribva rape kit examination was positive

for Wilson. After initially telling investigtors that he had never met N.H., Wilson
later admitted that he haex with N.H. According to Wilson, however, the sex
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was consensual andddnot involve a rape.

Over Wilson’s objection, the State presehéwidence at trial of another woman’s
allegation that Wilson had raped her. id&ntly, Wilson had previously been tried
in Missouri and acquitted of the charg&he other alleged victim, N.L., testified
that about a month prior to the rape\bH., she had also met a man calling himself
Jaylen on a chat line. The man, latezntified as Wilson, saithat it was his
birthday, that he worked at General Matathat he lived byhe Legends, and that
he had recently moved from Texas to Kansas.

N.L. testified that shend Wilson—who she still belted to be Jaylen—were
supposed to go out to dinnednstead, Wilson came to hapartment shortly after
9:00 p.m. with a friend. According % .L., she had a 2-month—old baby and did
not want to go out that late. Wilson adké he could stay awhile and have his
friend pick him up later. N.Lagreed and Wilson’s friend left.

After sitting on the couch talking, Wilson aNdL. went upstairs to watch a movie.
Wilson and N.L. attempted to get the baby to go to sleep and were eventually
successful. Once the baby was asleep, Wastired N.L. to get into her “birthday
suit.” N.L. testified that when she refused, Wilson said “bitch, you gonna quit
playing with me. You gonna give me some pussy.”

According[] to N.L., she reached for her phone but Wilson took it from her. He
then pulled out a pocket knife and the tetouggled. N.L. testified that Wilson
threatened her baby with the knife, eventually choked her unconscious with a bed
sheet, and had sex with her withober consent. When she regained
consciousness, Wilson came out of thehtmeom and gave her a hug. After
Wilson’s friend picked him up, N.L. calle®ll1 and went to the hospital for a rape

kit examination.

At the trial of the present case, Wilson testified in his own defense. He admitted
that he had sex with both N.H. and N.IBut he claimed that both N.H. and N.L.
had consented to having sex with him. il3éh testified that he met N.H. on a chat
line. In fact, he testified that he lit¢o use chat lines because women knew what
he wanted and he knew what they wantdde also admitted telling N.H. that it
was his birthday, although his actual birthdaas more than a month earlier.
Nevertheless, on cross-examination, Wilsomiigd that in botltases he initially

told investigators he did not know the gkl victims and that he had never had sex
with anyone he had met on a chat line.

Wilson corroborated N.H.’s testimony about trarious stops they made in the car.

But he asserted that N.H. wanted tasgmewhere secluded to get high, so he went
down a one-way street near Quindaro where there were some horses. According
to Wilson, he and N.H. got high and haa satil some men pulled up in a truck to

ask if everything was alright. Wilson ahdH. said yes, laughing because they
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got caught “doing the hanky panky.”

Wilson further testified that he and N.Hrove to the house of one of his friends,
who was not home. They then drove to a convenience store for gas. Wilson
claimed that he left N.H. at the convenience store because he had to go to work.
He indicated that N.H. might have beenetgbat he met her dhe chat line, used

her for sex, and then left her at the store.

Wilson also admitted that he met N.L. on a chat line. He testified that he told her
he was looking for a one-night stand drelagreed to pay her for sex. Wilson
corroborated N.L.’s story about watchingwies and trying to calm her fussy baby.
But he said that after thdyad consensual sex, N.L. upped the price that she was
charging. According to Wilson, he toN.L. that he was not going to pay the
higher price, and she said thatweuld pay one way or another.

State v. Wilson, 314 P.3d 900 (Table), 2013 WI26263, at *1-3 (Kan. Ct. App. 2013), rev.

denied, (Kan. Jan. 15, 2015), cert. denied, 135 S. Ct. 2902 (June 29, 2015).

On April 2, 2009, in the District Court diVyandotte County, Kansas, a jury found
petitioner guilty of aggravated criminal sodormdaape. The state court sentenced petitioner to
a controlling sentence of 586 months in prison.

Petitioner appealed his conviction anditeace. On December 13, 2013, the Kansas
Court of Appeals affirmed.__See id. at *11.

Joshua Allen initially represented petitionerstate district court. Before trial, Craig
Lubow replaced Allen as counsel. ChristinaKrls of the Kansas Appellate Defender Office
represented petitionen direct appeal.

On September 2, 2015, petitioner filedo@ se motion under K.S.A. 8 60-1507. He
asserted numerous claims of ineffective assistanckiding that trial coured (1) failed to secure
a transcript of his Missouri tria{2) failed to subpoena his Mmsri trial counsel; and (3) did not

effectively cross-examine thectim from the Missouri case See Wilson v. State, 396 P.3d 1261

(Table), 2017 WL 2709846, at *1{Kan. Ct. App. 2017), rev. demde(Kan. Oct. 25, 2017). On
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September 11, 2015, the state district court sumyrdismissed the motiowithout a hearing.
On June 23, 2017, the Kansas Court of Appeals affirmed._See id.

In the instant action under 28 U.S.C. 8§ 2254itipaeer claims that (1) the state district
court violated the constitutional prohibition dauble jeopardy because it admitted evidence of a
prior crime for which he had been acquitted) tf®2 prosecution failed to present sufficient
evidence that he committed rape and aggravaiednal sodomy under circumstances where the
victim was overcome by both force and fear; (&) shate district court erred in overruling without
an evidentiary hearing his motion for new trial based on ineffective assistance of counsel; (4) the
state district court violat his right to counsel because itwu&d his motion for new trial without
appointing separate counsel to ardginbe motion; (5) the state distrariurt violated his due process
rights because it enhanced his sentence basedmimal history without a jury finding on the
issue; (6) trial counsel providedeiffiective assistance because e rat use the transcript of the
prior Missouri trial to impeach N.L.; (7) the statistrict court erred in admitting evidence of the
prior crime under K.S.A. § 60-455; and (8) the estdisstrict court judgment should be reversed
based on the cumulative effect of the above errors.

Analysis

The Court reviews a state prisoner’s challetmis conviction in state court under the
Antiterrorism and Effective Death Penalty ACAEDPA”), 28 U.S.C. § 2254. AEDPA “erects
a formidable barrier to federal habeas reliefdosoners whose claims V& been adjudicated in
state court.” _Burt v. Titlow, 571 U.S. 12, 19 (2013yhe Court may issue a writ of habeas corpus
only if petitioner’s state court adlication resulted in a decisidhat (1) “was contrary to, or
involved an unreasonable applicatiof, clearly established Federal law, as determined by the
Supreme Court of the United States;” or (2p%\based on an unreasonable determination of the
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facts in light of the evidence presented in treteStourt proceeding.” 28 U.S.C. § 2254(d)(1).
Under the “contrary to” clausé¢he Court will grant relief only if a state court reaches

(1) a conclusion opposite to that reached bylth#ed States Supreme Court on a question of

law or (2) a different result from the Supreme Court on “materially indistinguishable facts.”

Williams v. Taylor, 529 U.S. 362, 405 (2000).

Under the “unreasonable applicet’ clause, the Court wilyrant relief only when the
state court “correctly identifies the governing llegde but applies it umasonably to the facts of
a particular prisoner’'s case.”__Id. at 407-08. wiarant relief, petitioner must establish that the
state court ruling is “objectivglunreasonable, not merely wrongyen clear error will not

suffice.” Virginiav. LeBlanc, — U.S. —, 187 Ct. 1726, 1728 (2017) (per curiam) (internal

guotation marks omitted). Petitioner must estaliimat the state courtiling “was so lacking

in justification that there was an error waftiderstood and comprehended in existing law beyond
any possibility for fair minded disagreemén Id. (internal quotation marks omitted).

l. Admission of Prior Crime Evidence (Claims 1 and 7)

Petitioner asserts that the state district tewed in admitting evidence of the Missouri
crime involving N.L. Specifically, petitioner argai¢hat the state couft) violated his rights
under the Double Jeopardy Clause because Hiebban acquitted in the Missouri case and
(2) erred because the evidence was novaeleor material tothe Kansas case.

A. Double Jeopardy (Claim 1)

Petitioner argues that the state distraniirt violated his rightsinder the Double Jeopardy
Clause because it admitted evidence of a sirilare for which he had been acquitted. Petitioner
raised this claim on direct appeal. The KanSasirt of Appeals rejeet petitioner’s claim,

reasoning as follows:



Collateral estoppel is embadi in the Fifth Amendment to the United States
Constitution, which prohibits double jeopardyshe v. Svenson, 397 U.S. 436,
442-46, 90 S. Ct. 1189, 25 L.Ed.2d 469 (1970). Collateral estoppel means that
“[wlhen an issue of ultima fact has once been determined by a valid and final
verdict or judgment that issuerg@t again be litigated between gaene partiesin

any future lawsuit.” (Emphasis addeftatev. Irons, 230 Kan. 138, 143, 630 P.2d
1116 (1981) (citingAshe, 397 U.S. at 443). In the criminal context, this issue
arises when the State seeks to use ecglena prior crime for which a defendant
was acquitted to support a subsequent charge. eg§eérons, 230 Kan. at 142.

Even when there has been an acquittal, evidence of a prior crime is admissible under
K.S.A.2012 Supp. 60-455 so long as principlesabateral estoppel do not lead to

a violation of double jeopardylrons, 230 Kan. at 139-40. See generally Annot.,

25 A.L.R.4th 934-76 (admissibility of evidenae to other offense as affected by
defendant’s acquittal of that offense)Whether double jeopardy or collateral
estoppel bars admission of the evidencesoma case — specific inquiry — whether

the jury necessarily acquitted the defendant based on the same fact that the State is
seeking to prove in the subsequent cal@ns, 230 Kan. at 143-44.

For a number of reasons, the admissiotheffacts surrounding Wilson’s acquittal

in Missouri does not violatdouble jeopardy or collaral estoppel. First, the State

of Kansas was not a party to the Miss@maise, and there is no privity between the
parties, which is required for collateral estopp®lilliamsv. Evans, 220 Kan. 394,

396, 552 P.2d 876 (1976). See generdllyAm.Jur.2d, Judgments § 625, p. 198
(“generally . . . no privity exists between . . . the governments of different states”).
Second, the Missouri case involved a diffefanident, a differentime, a different
location, and a different victim. Third, \&on was not exposed the possibility

of being convicted for the rape of N.L. ihe present case. Fourth, the issue of
N.H.’s consent or lack of consent on July 7, 2008, was not litigated in the Missouri
case. Fifth, and perhaps most importarfin@ing that N.L. consented in the first
case is not inconsistent with a finding that N.H. mbticonsent in this case.

Wilson, 2013 WL 6726263, at *4.

The Kansas Court of Appealsrrectly identified tk governing federal rule in Ashe. The
Kansas Court of Appeals reasonably applied fédanawhich is consistent with its holding that
the Double Jeopardy Clause and atdtal estoppel principles amt prohibit admission of facts

from the Missouri case.__See Oliphant v. Kleeh694 F.2d 547, 554-55 (6th Cir. 1979) (evidence

of prior offenses admissible where issue in prage trials was consent and evidence in current

trial presented to show plan); see also Heath v. Alabama, 474 U.S. 82, 88 (1985) (under dual
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sovereignty doctrine, double jeads clause does not bar succesgivesecutions by two states

for same conduct); Turley v. Wyrick, 554 F.8d40, 842 (8th Cir. 1977) (“collateral estoppel

doctrine does not apply when different sovereignd, thus, different parties are involved in the
litigation”). Likewise, petitioner has not showtmat the state court unreasonably determined the
facts. The Court denies relief on petitioner’s first claim.

B. K.S.A. 8§ 60-455(d) (Claim 7)

Petitioner asserts that thets court erred under K.S.A.68-455(d) because evidence of
the crime involving N.L. was not relevant or ma&éto the Kansas case involving N.H. On direct
appeal, petitioner citednly state authority fohis claim. _See BrieOf Appellant, 2013 WL
2182846, at *13-25 (Apr. 17, 2013). Likewise, the Ken€ourt of Appealsejected his claim
based solely on state law. See Wilson, 20138K26263, at *6-7. Under federal habeas review,
the Court cannot “reexamine state-court deteations on state-law questions.” Estelle v.
McGuire, 502 U.S. 62, 67—68 (1991). Becauseipatt’s claim relies solely on state law, the
Court denies relief. _Id. at 72 (habeas relwit permitted based on belief that trial judge
incorrectly interpreted state evidentianye on admissibility of prior bad acts).

To the extent petitioner’s claim could be coned to assert that the state district court
violated his due process rights by admitting unbddiaevidence, the Court denies relief. To
violate an individual's due press rights, evidence must be so unreliable that it creates a

fundamentally unfair trial. _See Perry v. Wddampshire, 565 U.S. 228, 237 (2012); see also

Marshall v. Lonberger, 459 U.S. 422, 438, n.6 (1983)g(Process Clause does not permit federal

courts to engage in finely tudeeview of wisdom of state ewadtiary rules); Martin v. Kaiser,

907 F.2d 931, 934 (10th Cir. 1990) (absent fundamemnttdirness, errors in admissibility of
evidence not grounds for habeas relief). Thgreme Court has noktehat “the potential
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unreliability of a type of evidence does not aaender its introduction at the defendant’s trial
fundamentally unfair.” _Perry, 565 U.S. at 245.

Under K.S.A. 8 60-455(d), a court may allowdmnce of another act or offense of sexual
misconduct “for its bearing on any matter to whicks relevant and probative.” K.S.A. 8§ 60-
455(d). As evidence of petitioner’s plan to ¢eea situation in which the victim would have
difficultly showing lack of consent, the state district court admitted evidence involving N.L.
Petitioner has not shown that admission of ewdast the Missouri crime created a fundamentally
unfair trial. As the Kansas Cduwf Appeals noted, “eviehce of a plan to put women in situations
where nonconsent would be difficult to prove is probative” of the issue of consent. 2013 WL
6726263, at*7. Trial counsel crossaexined N.L., the jury weighdter credibility, the trial court
instructed the jury concerning the limited purpos8ldf.’s testimony and the prosecutor clarified
that evidence from the Missouri case related tmlyetitioner’s plan omethod. _See State Court

Records, Vol. 6, Transcript Of Jury Trial 280-51(cross-examination &f.L.); id. at 499, 515

(prosecutor: evidence to shgan and method); Instructions Tidne Jury, No. 14 (evidence of

prior crime may be considered solely for puga$ proving defendant’s “plan, preparation and
method”); see Estelle, 502 U.S. at 75 (limiting instruction mitigated pot@néjudicial effect of
evidence of prior offenses). Petitioner has fatledhow that evidence of the crime involving
N.L. was so unreliable that iteated a fundamentally unfair trialAccordingly, the Court denies
habeas relief on this ground. _See Perry, 565 U.S. at 237, 245.
. Proof Of Alternate Means (Claim 2)

Under Kansas law, rape includes sexutdrcourse with a person who does not consent
“[wlhen the victim is overcome by force or féar K.S.A. § 21-3502(a)(l)(A). Aggravated
criminal sodomy includes sodomy with a perseno does not consentw]hen the victim is
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overcome by force or fear.” K.S.A. § 21-3506(a}f3)( Petitioner assertsdhthe state district
court violated his due process rights because the evidence was insufficient to support his
convictions for rape and aggravated crimisatlomy under both alternate means of “force” and
“fear.”

On direct appeal, the Kansas Court of Appeals rejected petitioner’s claim based solely on
state law. It reasoned thgs]exual intercourse with gerson who does not consent under
circumstances when the victim is overcome fbyce or fear, in \lation of K.S.A. 21—

3502(a)(l)(A), is a single, unified means of committing rape.”  Wilson, 2013 WL 6726263, at *7

(quoting Wright v. State48 Kan. App.2d 593, Syl. 1 4, 2943@ 1201 (2013)). Likewise, it
concluded that under Kansas staf “force and fear are nalternative means to commit
aggravated criminal sodomy.” Id.

Petitioner raises a due process challengbdaufficiency of the evidence. See Petition

Under 28 U.S.C. 8§ 2254 (Doc. #1) at 6Appellant’s Brief, 2013 WL 2182846, at *25. Due

process requires that the evidence viewed in the light most favorable to the prosecution be
sufficient to allow ‘any rational trier of fact ] have found the essertelements of the crime

beyond a reasonable doubt.” Jackson v. i¥ieg 443 U.S. 307, 319 (1979) (emphasis in

original); see Pavatt v. Carpent628 F.3d 906, 917 (10th Cir. 201@)fficiency of evidence is

“fundamental protection of due process of law@n habeas review, however, this Court must
accept the state court’s interpretatiof the elements of an offense including whether the Kansas
statutes set forth alternate means of the offensEstelle, 502 U.S. at 67-68 (not province of
federal habeas court to reexamstate determinations on sties questions). Petitioner’'s due
process challenge to the sufficiency of the emimk depends entirely on the assumption that rape
and aggravated criminal sodomy convictions urtde Kansas statute require the prosecution to
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prove that petitioner overcame the victim bytth&force” and “fear.” Because the state court

ruled against petitioner based dplen state law and he does noaltenge the sufficiency of the

evidence that N.H. was overcome by “fedah& Court denies relief on his clafm.

[I1.  Motion For New Trial And Ineffective Assistance Of Trial Counsel (Claims 3,4 & 6)
Petitioner brings three related claims that challenge the ruling on his motion for new trial

and the performance of trial counsel. Fingétitioner claims thatrial counsel provided

ineffective assistance becausedi not use the transcript of the prior Missouri trial to impeach

N.L. (Claim 6). Next, petitioner claims thattlstate district court exd in overruling his motion

for new trial which asserted iffective assistance, without aniéentiary hearing (Claim 3) or

appointment of counsel &rgue his motion (Claim 4).

A. I neffective Assistance Of Trial Counsal (Claim 6)

Petitioner asserts that triebunsel provided ineffective astnce because he did not use
the transcript of the prior Missouri trial to im@ch N.L. To establisheffective assistance under
federal law, petitioner must shoft) that the performance @bunsel was deficient and (2) a
reasonable probability that but for counsel’'s wfgssional errors, the result of the proceeding

would have been different.__Strickland Washington, 466 U.S. 668, 687, 694 (1984). To

establish deficient performance, petitioner musivprthat counsel “made errors so serious that
counsel was not functioning as the ‘counsel’ gntged the defendant by the Sixth Amendment.”
Id. at 687. In other words, petitioner must prove that counsel performed “below an objective

standard of reasonableness.” United States v. Walling, 982 F.2d 447, 449 (10th Cir. 1992). The

Supreme Court recognizes, howevarstrong presumption that coefis conduct falls within the

2 Based on N.H.’s testimony alone, a ratiotmadr of fact could have easily found
that she was overcome by fear.
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wide range of reasonable peskional assistance.” ri8kland, 466 U.S. at 689.

In evaluating ineffective assistance clammsler Section 2254, the question “is not whether
a federal court believeble state court’s determination undez 8irickland standard was incorrect
but whether that determination was unreasonablesubstantially higher threshold.” Schriro v.
Landrigan, 550 U.S. 465, 473 (2007) (intergabtation marks omitted). “And, because the
Strickland standard is a genesthndard, a state court has eveare latitude to reasonably

determine that a defendant has not satisfietl $kandard.” Knowles v. Mirzayance, 556 U.S.

111, 123 (2009) (citing Yarborough v. Alvarado, 34.8. 652, 664 (2004) [E]valuating whether

a rule application was unreasonable requires ceriaglthe rule’s specificity. The more general
the rule, the more leeway courts have in reaghbutcomes in case-byse determinations”)).

Petitioner asserts that triebunsel provided ineffective astnce because he did not use
the transcript of the prior Missouri trial to impeadtL. Petitioner raised several related claims
in state court. On direct appeal, the Kansas Qifukppeals rejected petitioner’s claim that trial
counsel was ineffective because he did not call astness petitioner’s trial counsel from the
Missouri case. In his Section-4807 motion, petitioner assertedmerous claims of ineffective
assistance, including that trial counsel (1) failed to secure a transcript of his Missouri trial to
impeach N.L., (2) failed to subpoena his Missaual counsel; and (3) did not effectively cross-
examine N.L. As noted, theasé district court summarily oxeiled petitioner’'s claims. On
appeal, the Kansas Court of Aggls rejected petitioner’s inefftive assistance claims under res
judicata principles because all three interrelaladns should have been raised on direct appeal.
See Wilson, 2017 WL 2709846, at *2. In addititime Kansas Court of Appeals found that
petitioner’s ineffective assistance claitasked merit, stating as follows:

To prevail on a claim of ineffective astnce of counsel, @efendant must first
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establish that the performance of counsat deficient under the totality of the
circumstances, and, if so thiéite defendant was prejudicads., that there is a
reasonable probability that the jury would/baeached a different result absent the
deficient performance.Sola-Morales v. Sate, 300 Kan. 875, 882, 335 P.3d 1162
(2014) (relying orrickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052,
80 L.Ed. 2d 674, reh. denied 467 U.S. 12698{4]). In this context, reasonable
probability means a probability sufficient to undermine confidence in the outcome.
[Sate v.] Sporague, 303 Kan. [418,] 426[, 362 P.3d 828 (2015)]. ****

Wilson’s . . . arguments regarding the g#d failure of trialcounsel to obtain a
transcript of his Missouri trial and his arguments regarding failure to effectively
cross-examine the Missouri victim/witness are inextricably interrelated. The
record is not entirely cleavhether Wilson’s trial counselctually secured a copy

of the transcript, bunh colloquy with the trial courthere is some indication he had
access to and familiarity withe Missouri trial transcript. He indicated to the trial
court he made a strategic decision notdeksentry of the trangpt, so as not to
prejudice or conflictvith his objection to the State’s K.S.A. 60-455 evidence. The
record clearly indicates thae met with the Missouri attieey prior to the trial and
was thoroughly familiar with the Missouri proceedings. He also had access to a
deposition which the Missouri victim/witnebad given prior to the Kansas trial,
and he thoroughly cross-examined her. hisclosing argument, he demonstrated
numerous inconsistencies in her testimoriye emphasized that the Missouri jury
had acquitted Wilson, and he urged the Kamggsto consider that verdict when
evaluating her testimony in the Kansas case.

More to the point here, beyond mere daosory allusions regarding unspecified
“wild inconsistent statements,” Wilson fails to articulate how the Missouri
transcript would have assisted his ateyrin offering anything more or less than
what the jury had already heard. That8tpresented the detailed testimony of the
Kansas victim together with other evidentending to corroborate her recollection

of the events. Wilson fails to suggest what testimony or impeachment of the
Missouri victim/witness was missing frotme Kansas trial or how any such
omissions would have affected the jury’sessment of the credibility of the Kansas
victim.

Wilson’s motion, on its face, is simply adequate to demonstrate ineffective
assistance of counsel, much less any pakptejudice. He has raised no factual
issue or legal question which wouldany way undermine our confidence in the
jury verdict.

Wilson, 2017 WL 2709846, at *3.
The Kansas Court of Appeals correcthyendified the governingules for ineffective

assistance claims, which track the federal rulédms¢h in Strickland. The Kansas Court of
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Appeals did not reach a conclusibtiat was contrary to federal law and did not unreasonably apply
established federal law when it held that coungmi$ormance was adequate and that any alleged

errors in the cross-examinationMfL. did not prejudice petitiome See Kessler v. Cline, 335 F.

App’x 768, 770 (10th Cir. 2009) (maer in which counsel crossaxines withess is strategic
choice and therefore “virtually unchallengeabl@ilioting_Strickland, 466 U.S. at 690); Pickens
v. Gibson, 206 F.3d 988, 1002 (10th GAA00) (trial strategy inclus determining how best to

cross-examine witnesses); Church v. Sullivan, 942 F.2d 1501, 1513 (10th Cir. 1991) (defendant

bears burden of establishing havore extensive cross-examiioa would have changed outcome
of trial). Likewise, pétioner has not shown that the statourt unreasonably determined the
facts. Accordingly, the Court denieslief on petitioner’s sixth clairh.

B. Denial Of Evidentiary Hearing On Motion For New Trial (Claim 3)

Petitioner asserts that that& court should have held evidentiary hearing on his motion
for new trial based on ineffective assistance “[b]Jecause the record did not conclusively show that

Mr. Wilson was entitled to no relief.”__Petition Und28 U.S.C. 8§ 2254 (Doc. #1) at 7. On direct

appeal, the Kansas CourtAppeals rejected petitioner’s claim, reasoning as follows:

Wilson alleged that his counsel failed tdl tlaree witnesses thatere necessary to

his defense: (1) his defenseunsel in the Missouri caggainst him for the alleged
rape of N.L., (2) a friend that was ridimgth him and N.H. on the afternoon of the
incident that led to the current case, and (3) a man from whom he claimed to
purchase drugs on the afternoon of the current case.

Strategic choices made after a thorough stigation of the lawthe facts, and the
realistically available optionare virtually unassailable. Sate v.] Cheatham, 296
Kan. [417,] 437[, 292 P.3d 318 (2013)]. Hetke district court appropriately
sought an explanation from Wilson’s triattorney regarding the allegations of

3 Respondent also asserts that petitioneldgm based on trial counsel’s failure to

obtain the transcript of the Missotnial is procedurally barred because he failed to raise this issue
on direct appeal. The Court need not additbssprocedural bar issubecause the record
establishes that the claim lacks merit.
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ineffective counsel. The attawy advised the district cduthat he had spoken with
Wilson’s defense attorney in the Missbgase and felt that she did not have
anything helpful to offer in the current case. As to the friend who rode with Wilson
and N.H. on the afternoon in question, #trney represented that his client had
failed to provide him with any contactformation. In fact, Wilson either could

not or would not give his friend’'s name tatal. Additionally, the trial attorney

said he and Wilson were in agreement that there was no practical way to get his
alleged drug dealer to testify aourt about selling illegal drugs.

We find—as did the district court—thateite was no indication in the record that

the performance of Wilson's trial attorney was deficient or ineffective.

Furthermore, we find that Wilson failéd establish prejudice by the actions taken

by his trial attorney. As the districtourt appropriately noted, there was no

material dispute about the events that led up to the rape. So the additional

witnesses Wilson wanted to talould have addelittle, if anything,to his defense.

Thus, we conclude that thestrict court did not abesits discretion in denying

Wilson’s motion for new trial withut a full evidentiary hearing.

Wilson, 2013 WL 6726263, at *9.

Respondent argues that petitioner’s claimmoisted solely in state law because it only
involves the state court’s discratiary decision not to hold anidentiary hearing. Petitioner’s
claim is not so limited because the state courtssiten not to hold a heiag was intertwined with
the substantive merit of petitioner’s claims offiective assistance. Even so, petitioner has not
shown that he is enléd to habeas relief.

Based on petitioner's pro se motion for néval and the statements of counsel and

petitioner, both the trial court and state appebatert could discern no viédclaim of ineffective

assistance. See id.; see also State CourtrBgcWol. 9, Transcript Of Motion Hearing [On

January 6, 2012] at 13 (“I can find nothing based upon what ydolgdene here today and my

recollections of the trial that resin any viable charge of ineffective assistance of counsel.”). As
with his claim that counsel did not use the transcript of the Missouri trial to impeach N.L., see
supra text, Analysis, part Ill.A., petitioner hag shown that the state court adjudication of this
claim was contrary to or involved an unreasonailplglication of establisliefederal law, or was
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based on an unreasonable determination ofahts.f See, e.qg., Horn v. Kansas, No. 18-3258,

2019 WL 4233878, at *7 (10th Cir. Sept 2019) (strategic decisions like which witnesses to call
and what evidence to present leftcounsel discretion). Accordjly, the Court denies relief on
petitioner’s third claim.

C. Denial Of Counsel To Arque Motion For New Trial (Claim 4)

Petitioner’s fourth claim asserts that the sthsérict court denied him the right to counsel
to argue his motion for new trial based on a cldiat Lubow provided ineffective assistance. On
direct appeal, the Kansas CourtAyfpeals rejected this claimlt noted that petitioner had no
statutory right to counsel for ea and every post-trial motiomd a decision t@appoint counsel
“rests within the sound disdren of the trial court.” _Wilson, 2013 WL 6726263, at *9 (quoting
State v. Kirby, 272 Kan. 1170, S¥l.14, 39 P.3d 1 (2002)). It reamed that because petitioner’s
motion for new trial was untimely and did not raissuastantial question ofiaor fact, he did not
have a constitutional right to counselargue his claim.__Id. at *9-10.

Petitioner has not shown thatiseentitled to habeas relief on his claim. The Tenth Circuit
has rejected a nearly identicdim, reasoning as follows:

[T]he ineffective assistance contention waade in an untimely pro se motion.

The Kansas Court of Appeals determirtbdt the motion contained no realistic

basis for obtaining a new trial, and so htidt the trial court had not abused its

discretion in declining to appoint counder the issue. This holding must be

sustained under the standards of the ABDWhich we must apply. The state

court’s holding was neither contrary to, rar unreasonable dpgation of, firmly

established United States Supreme Cpuetedent, see 28 U.S.C. § 2254(d)(1),

nor an unreasonable determination of thets in light of theevidence presented,

see id. § 2254(d)(2). Our analysisder AEDPA need go no further.

Mathis v. Bruce, 148 F. App’x 732, 736 (10th Cir. 2Q03jor substantially the reasons stated in

Mathis, the Court denies relief ontpi@ner’s right to counsel claim.
Liberally construed, geioner’'s fourth claimalso asserts that the state district court’s
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failure to appoint counsel togre his motion for new trial violated his due process rights. The

Kansas Court of Appeals rejected this claim, stating as follows:
Wilson also argues that due process enthiedto the appointment of an attorney,
and this is a closer question. The KarSagreme Court has held that in a hearing
in which the State is represented, du®cess requires that a defendant be
represented even if there is not othervaiseht to a hearing appointed counsel.
SeeSatev. Hemphill, 286 Kan. 583, 596, 186 P.3d 777 (20@tev. Pierce, 246
Kan. 183, 199, 787 P.2d 1189 (1990). Here, thwidi court asked for the State’s
response to Wilson’s allegations of fieetive assistanceand the State argued
against his motion. Because Wilson’s #agapointed counsel was explaining that
he did not provide ineffeéive assistance, Wilson wadtléo argue his own motion
essentially unrepresented.

Nevertheless, Wilson still needed totaddish “some realistic or reasonable
grounds” for his claim to be entitled to counsétierce, 246 Kan. at 199. ***

* * * Wilson’s motion was untimely, anche did not have any statutory or
constitutional right to coums$ in the proceeding. Whilé is true that counsel
represented the State and that no atipmrgued on Wilson’s behalf, the district

court allowed Wilson to express his gms. But Wilson . . . made no showing

that his claim of ineffectivessistance had a realistic basis.

Wilson, 2013 WL 6726263, at *10-11.

In addition to the reasons stated by thensé@s Court of Appealshe Court notes that
petitioner did not request coun$ad purposes of arguing the motiomn feew trial and the transcript
reveals that he was able to adequately prasentlaim. In these circumstances, petitioner has
not shown that the state couatljudication of this claim was contrary to or involved an
unreasonable application of clgaestablished federal law, or was based on an unreasonable
determination of the facts. The Cobdenies relief on petitioner’s claim.

V. UseOf Prior Conviction To Enhance Sentence (Claim 5)
Petitioner claims that the statourt violated hidue process rights bacse it enhanced his

sentence based on criminal histavithout a jury finding on thessue. On direct appeal, the

Kansas Court of Appealsjeeted petitioner’s claim.Wilson, 2013 WL 6726263, at *11. The
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Supreme Court has held that praamvictions are an exception ttte general rule that “any fact
that increases the penalty for a crime beyonghtascribed statutory maximum must be submitted

to a jury, and proved beyond a reasonable tdbuBlakely v. Washington, 542 U.S. 296, 301

(2004); Apprendi v. New Jersey, 530 U.S. 466, 490 (2000). Accordingly, the state court’s

resolution of petitioner’s challenge to his enharsmttence was not contrary to or an unreasonable

application of existing United &tes Supreme Court precederee United States v. Pullen, 913

F.3d 1270, 1277 (10th Cir. 2019) (d@smeneral prohibition on judial factfinding at sentencing,

exception exists for criminal history); Hemtv. Werholtz, 505 F.3d 1080, 1081-82 (10th Cir.

2007) (on habeas review, rejecting claim thaestae of prior convictiorfer sentencing purposes
violates Apprendi). Accordingly, théourt denies petitioner’s fifth claim.
V. Cumulative Error (Claim 8)

Petitioner asserts that the dist court’s variouserrors resulted in cumulative error.

Cumulative error analysis is an extensiorhafmless error analysis. See Darks v. Mullin, 327

F.3d 1001, 1018 (10th Cir. 2003). On habeasemeythe Court evaluasewhether cumulative
errors “had substantial and injous effect or influence in determining the jury’s verdict.” Id.

(quoting Brecht v. AbrahamsoB07 U.S. 619, 629-33 (1993)). THansas Court of Appeals

found no error, and this Courtrags. Accordingly, petitioner oot prevail on his habeas claim
based on cumulative error.
Conclusion
For the above reasons, the Court deniespistition for a writ of habeas corpus.
Petitioner has failed to establish that the statetqmoceedings “resulted a decision that was
contrary to, or involved an unreasonable applicaof, clearly established Federal law, as
determined by the Supreme Court of the UnitedeStair “resulted in @ecision that was based
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on an unreasonable determinatiothaf facts in light of the evider presented in the State court
proceeding.” 28 U.S.C. § 2254(d). The Court reaches this result through examining the state
court record and concludes thad evidentiary hearing is reqad. See Schriro, 550 U.S. at

474 (evidentiary hearing not neededissues resolved tstate court record).

Certificate Of Appealability

Under Rule 11 of the Rules Governing @t 2254, the Court must issue or deny a
certificate of appealability when it enters adi order adverse to a petitioner. A court may
issue a certificate of appealability “only if theplicant has made a stdostial showing of the
denial of a constitutional ght.” 28 U.S.C. § 2253. A pefithner meets this standard by
showing “that reasonable jurists would find the district court’s assessment of the constitutional

claims debatable or wrong.’Slack v. McDaniel, 529 U.S. 47384 (2000). For the reasons

stated above, the Court finds that petitioner hasatisfied this standard. The Court denies a
certificate of appealability as to itsling on petitioner'sSection 2254 petition.

IT ISTHEREFORE ORDERED that Wilson’s pro se Petith Under 28 U.S.C. § 2254

For Writ Of Habeas Corpus By A PersonState Custody (Doc. #1) filed March 1, 2018 is

DENIED.
IT IS FURTHER ORDERED that a certificate of appealidity as to the ruling on
petitioner’'s Section 2254 petition ENIED.
Dated this 8th day of October, 2019 at Kansas City, Kansas.
g Kathryn H. Vratil

KATHRYN H. VRATIL
UnitedState<District Judge
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