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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ANTHONY K.JOHNSON,
Plaintiff,

V. CASE NO. 18-3072-SAC

LINDA BARNES, et al.,

Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Anthony K. Johnson., an inmate at the Riley County Jail in Manhattan, Kansas,
brings thispro secivil rights action pursuant to 42 U.S.€1983. The Court granted his motion
to proceedn forma pauperisand assessed an initial partigihfy fee of $4.00. Plaintiff filed a
response (Doc. 6), indicating thia¢ does not have funds available to pay the partial fee. The
Court will grant a waiver of the itial partial filing fee. For the reasons discussed below, Plaintiff
is ordered to show cause why hisngmaint should not be dismissed.
|. Natureof the Matter beforethe Court

Plaintiff's allegations in his Complainhvolve his state criminal proceedingseeCase
No. 2016-cr-000297 in Geary County District Coudlaintiff alleges in his Complaint (Doc. 1)
that on April 3 or 4, 2016, he was sleeping in thespager seat of a rental car parked outside of
the Super 8 Motel on Washingt&itreet in Junction City, KansasPlaintiff's friend, Amanda
Bluthardt Silva, was sleeping the driver’'s seat. Two policefficers arrivedaround seven or
eight a.m. in response to a c@t a welfare check. The officeguestioned Plaintiff and Silva,
and when an officer claimed he saw a gun in théhegrordered Plaintiff and Silva out of the car.
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The officers denied Plaintiff's request to gralb pants and shoes outtbe car and to use the
restroom in the motel. Plaintiff was placed imtleuffs and searched. Plaintiff attempted to run
with the handcuffs on and the officers tackkeoh, threw him to the ground, wrapped him in a
“restraint blanket” and threWwlaintiff in the police car.

Plaintiff was held on charges of drug passen, weapons possession and battery on a law
enforcement officer. Silva was charged with dang weapons possession. Silva’s attorney filed
a motion to suppress the alleged illegal searctsaimire, and her case was dismissed. Plaintiff's
attorney, Defendant Linda Barnalid not file a motion. Barne®ld Plaintiff it would take a
month to hear such a motion, and encourageadtitfaio accept a plea de#l he wanted to go
home right away. Plaintiff entered a plea agredraad everything prior this alleged battery of
a law enforcement officer was dropped.

Plaintiff alleges illegal seardnd seizure and wrongful imprisonment. Plaintiff claims his
attorney, Linda Barnes, coerced him into accepting a plea deal and provided ineffective assistance
of counsel. Plaintiff claims malicious prosecution by DistAttiorney Steve Opat. Plaintiff
names as Defendants: Linda Barnes, Public ke Steve Opat, District Attorney; the Geary
County Police Department; (fnu) Campbell, Ge&ounty Police Officer(fnu) Cathey, Geary
County Police Officer; and the Gga€ounty Sheriff’'s DepartmentPlaintiff seeks to have his
battery on a law enforcement officer chargesaesd from his record, and compensation for lost
time and wages, and slandering his name.

II. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisonermgeaekef against a

governmental entity or an officer or an empmeyof a governmental entity. 28 U.S.C. § 1915A(a).

The Court must dismiss a complamr portion thereof if a plaintiff has raised claims that are



legally frivolous or malicious, that fail to stageclaim upon which relief may be granted, or that
seek monetary relief from a defendant wharisune from such relief. 28 U.S.C. § 1915A(b)(1)—
2).

“To state a claim under § 1983, a plaintiff maliege the violation of a right secured by
the Constitution and laws of the United States] must show that theleged deprivation was
committed by a person acting under color of state lawést v. Atkins487 U.S. 42, 48 (1988)
(citations omitted);Northington v. Jacksqn973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and appless stringent standardisan formal pleadings
drafted by lawyers.”Erickson v. Pardus551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as trAederson v. Blaket69 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the allegatiarescomplaint, howevdrue, could not raise
a claim of entitlement to relief,” dismissal is appropriaBell Atlantic Corp. v. Twomb}y650
U.S. 544, 558 (2007).

A pro selitigant's “conclusory allegations wiout supporting factual averments are
insufficient to state a claim upon which relief can be baséthll v. Bellmon 935 F.2d 1106,
1110 (10th Cir. 1991). “[Aplaintiff’'s obligation to provide th&rounds’ of his ‘entitlement to
relief’ requires “more than labels and conclusiars] a formulaic recitatioof the elements of a
cause of action.” Twombly 550 U.S. at 555 (citations omitfe The complaint's “factual
allegations must be enough to raise a righet®f above the speculatitevel” and “to state a
claim to relief that is plausible on its facdd. at 555, 570.

The Tenth Circuit Court of Appeals has explaitidt, to state a claim in federal court, a
complaint must explain what each defendant did togteeseplaintiff]; when the defendant did

it; how the defendant’s action harmfgtde plaintiff]; and, what sgcific legal right the plaintiff



believes the defendant violatedNasious v. Two Unknown B.l.C.E. Ager32 F.3d 1158, 1163
(10" Cir. 2007). The coutwill not supply additionhfactual allegations toound out a plaintiff's
complaint or construct a legal theory on a plaintiff’'s behalfvhitney v. New Mexicd 13 F.3d
1170, 1173-74 (1OCir. 1997) (citation omitted).

The Tenth Circuit has pointed out thtae Supreme Court’s decisions Twomblyand
Ericksongave rise to a new standard of eawvifor 8 1915(e)(2)(B)(ii) dismissalsSeeKay v.
Bemis 500 F.3d 1214, 1218 ({CCir. 2007) (citations omittedjee alsdSmith v. United States
561 F.3d 1090, 1098 (f'CCir. 2009). As a result, courts “look to the specific allegations in the
complaint to determine whether they daly support a legal claim for relief.Kay, 500 F.3d at
1218 (citation omitted). Under this new standdadplaintiff must ‘nudge his claims across the
line from conceivable to plausible.’Smith 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so geral that they encompass a wisl@ath of conduct, much of it
innocent,” then the plaintiff has not “nudged [hcdaims across the line from conceivable to
plausible.” Robbins v. Oklahom#&19 F.3d 1242, 1247 (CCir. 2008) (citingTwombly 127 S.

Ct. at 1974).
Il. Discussion

1. Request to have His State Criminal Charges Dismissed

Plaintiff seeks to have the criminal chasgir battery of a law enforcement officer
dismissed or “removed from his recordTo the extent Plaintiff chednges the validity of his
sentence or conviction, his fedecdim must be presented in habeas corpus. However, a petition
for habeas corpus is premature until Pl#fiias exhausted availabstate court remedieSee28

U.S.C. § 2254(b)(1)(A) (requing exhaustion of available state court remedies).



It is unclear whether or not Plaintiff is in custody based osdlcharges or whether he is
being held on unrelated chargesd&o what extent such reliefowld entitle Plaintiff to immediate
or speedier release. Howevepstition for habeas corpus relisfa state prisoner’s sole remedy
in federal court for a claim of entitlemetotimmediate or speedier releasteiser v. Rodriguez,
411 U.S. 475, 499 (197 cintosh v. United States Parole Commissihilb F.3d 809, 811 (10th
Cir. 1997);seeBoutwell v. Keating399 F.3d 1203, 1209 (10th Cir. 2005) (“Habeas corpus is the
only avenue for a challenge to the fact or taraof confinement, at least when the remedy
requested would result in the prigois immediate or speedier reled$. When the legality of a
confinement is challenged so thilat remedy would be releaseacspeedier release, the case must
be filed as a habeas corpus proceeding raitlaer under 42 U.S.C. § 1983, and the plaintiff must
comply with the exhaustion of séatourt remedies requirementieck v. Humphrey512 U.S.
477, 482 (1994)see also Montez v. McKinn208 F.3d 862, 866 (¥0Cir. 2000) (exhaustion of
state court remedies is requiredfmsoner seeking habeas corpugefe To the extent Plaintiff
is challenging the legality of the charges adalm® and his current confinement, his claims are
not cognizable in a § 1983 action.

Liberally construing Plaintiff's complaint ag habeas corpus amti would not save it
because there is no indication that Plaintiff hdsaeisted his state courimedies. Plaintiff must
give the state courts an opportunity to act anchaims by properly presenting them to the highest
state court, either by direct agad or through a state Ieas action, before Ipeesents those claims
to a federal court ima habeas petitiorSee Brown v. Shanks35 F.3d 1122, 1124 (10th Cir. 1999);
O’Sullivan v. Boerckel526 U.S. 838, 842 (1999). Plaintiffyraot exhausted his claims in the

Kansas courts.



If Plaintiff has been convicted and a judgmem Plaintiff's claim in this case would
necessarily imply the inVidity of that convictionthe claim may be barred byeck InHeck v.
Humphrey the United States Supreme Court held thta¢n a state prisoner seeks damages in a
§ 1983 action, the district courtust consider the following:

whether a judgment in favor of the plaffhwvould necessarily imply the invalidity

of his conviction or sentenc#;it would, the complaihmust be dismissed unless

the plaintiff can demonstrate that thenviction or sentere has already been

invalidated.

Heck v. Humphrey512 U.S. 477, 487 (1994). Heck the Supreme Court held that a § 1983
damages claim that necessarily implicates the tlaf the plaintiff's conviction or sentence is
not cognizable unless and urttile conviction or sentence is otened, either on appeal, in a
collateral proceeding, or by executive ordkt. at 486-87.

2. Improper Defendants

A county and its agencies such as the $feiDepartment and the county jail are not
“persons” that Congress made amenablsuit for damages under § 1983owlett v. Rose496
U.S. 356, 365 (1990kee alsawill v. Mich. Dep’t of State Police191 U.S. 58, 64, 71 (1989)
(“Neither a State nor its officialacting in their official capado#ts are ‘personsinder § 1983.”);
Davis v. Bruce215 F.R.D. 612, 618 (D. Kan. 2003jf’'d in relevant part 129 F. App’'x 406, 408
(10th Cir. 2005).

To impose 8§ 1983 liability on the county andaftficials for acts taken by its employee,
plaintiff must show that the employee committembastitutional violation and that a county policy
or custom was “the moving forcéehind the constitutional violationMyers v. Oklahoma Cty.
Bd. of Cty. Comm’rsl51 F.3d 1313, 1318 (10th Cir. 1998) (citiignell v. Dep’t of Soc. Serys.
436 U.S. 658, 695 (1978)). The Semre Court explained that iMonell they decided “a

municipality can be found liablunder § 1983 only where the meipality itself causes the



constitutional violation at issdeand “there are limited circumstances in which an allegation of a
‘failure to train’ can be theasis for liability under § 1983.City of Canton, Ohio v. Harris489
U.S. 378, 385-86 (1989). Plaintiff haointed to no policy or defmncy in the training program
used by the Sheriff or Geary County and no causal link between any such inadequacy and the
allegedly unconstitutional acts of the peliofficers. Defendant&eary County Sheriff's
Department and Geary County Police Departragatsubject to dismissal from this action.

Plaintiff has not shown that$state court defense attorness acting under color of state
law as required under 8§ 198%ee Polk Cty. v. DodspA54 U.S. 312, 318-19, 321-23 (1981)
(assigned public defender is ordinarily not con®dea state actor because their conduct as legal
advocates is controlled by profemsal standards independent of #idministrative direction of a
supervisor);see also Vermont v. Brillorb56 U.S. 81, 91 (2009Runn v. Harper Cty.520 F.
Appx. 723, 725-26, 2013 WL 1363797 at *Oth Cir. Apr. 5, 2013) (“[I]t is well established that
neither private attorneys nor public defendersuacter color of state law for purposes of § 1983
when performing traditional functions as counsel twiminal defendant.” (citations omitted)). A
criminal defense attorney doest act under color of state even when the representation was
inadequateBriscoe v. LaHug460 U.S. 325, 330 n.6 (1983). PIdifgiclaims against his defense
attorney, Linda Barnes, are subject tendgiissal for failure to state a claim.

3. Immunity

Plaintiff names the prosecutor, Steve Opataatefendant. Prosecutors are absolutely
immune from civil liability for damages for “acundertaken by a prosecutor in preparing for the
initiation of judicial proceedings or for trialnd which occur in the course of his role as an
advocate for the StateStein v. Disciplinary Bd. upreme Court of New Mexjd&20 F.3d 1183,

1193 (10th Cir. 2008) (citinguckley v. Fitzsimmon809 U.S. 259, 273 209 (1993)). “Absolute



immunity defeats a suit at the outs® long as the official’'s acils were within the scope of the
immunity.” Id. at 1189. “One such ptected act is the deston to prosecute.’ld. (citing Imbler

v. Pachtman424 U.S. 409, 431, (1976)). The decisiorethler to bring charges, along with the
review of evidence that such a decision relirés a quintessentigbrosecutorial function
protected by absolute immunityld. at 1194. Plaintiff’'s claimsancerning his criminal case fall
squarely within the prosecutorial function. Ptdfnis directed to show cause why his claims
against Defendant Opat should not bemdssed based on prosecutorial immunity.

4. Personal Participation

An essential element of a civil rights clasgainst an individual ishat person’s direct
personal participation in the acts or inants upon which the eoplaint is based.Kentucky v.
Graham 473 U.S. 159, 166 (1985)ruijillo, 465 F.3d at 122Foote v. Spiegell18 F.3d 1416,
1423-24 (10th Cir. 1997). Conclusory allegas of involvement are not sufficierbeeAshcroft
v. Igbal 556 U.S. 662, 676 (2009). Asesult, a plaintiff is requitto name each defendant not
only in the caption of the complaint, but agairthe body of the complaint and to include in the
body a description of the acts taken by each defeidaintiolated plaintiff’'s federal constitutional
rights.

Plaintiff appears to name as defendants thestimge officers. Plaitiff has not identified
particular acts or oragions by each defendarRlaintiff must explain whagach defendant did to
him, when the defendant did it, how the defendaattions harmed hingnd what specific legal
right he believes the defendant violat&thsious v. Two Unknown B.I.C.E. Aged®2 F.3d 1158,
1163 (10th Cir. 2007). Sinde has failed to do this, Plaintliis not adequately pled a cause of

action under § 1983 againstyaof these defendants.



5. State Law Claims

Plaintiff alleges slander and defamation of eleter. State law violations are not grounds
for relief under 8 1983. “[A] violation of state laalone does not give ride a federal cause of
action under 8 1983Malek v. Haun26 F.3d 1013, 1016 (10th Cir. 1994itation omitted). This
Court is not obliged to exerciseipplemental jurisdiction over anyat law claims, even if valid,
given that Plaintiff's federal constitatial claims are subject to dismissabee28 U.S.C.
8 1367(c)(3).
V. Response and/or Amended Complaint Required

Plaintiff is required to show good cause why B8omplaint should not be dismissed for the
reasons stated herein. Plainiifalso given the opptumity to file a complete and proper Amended
Complaint upon court-approved forms that suadl the deficiencies discussed hereiRlaintiff
is given time to file a complete and proper émded Complaint in whithe (1) shows he has
exhausted administrative remedies for all claatieged; (2) raises onlgroperly joined claims
and defendants; (3) alleges sufficient facts testatlaim for a federal constitutional violation and
show a cause of action in federal court; gd)l alleges sufficient facts to show personal

participation by each named defendant.

1 To add claims, significant factual ajiations, or change defendants, a plaintiff must submit a complete amended
complaint. SeeFed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original complaint, and
instead completely supersedes it. Therefore, any claimidegations not included in the amended complaint are no
longer before the court. It follows that a plaintiff may not simply refer to an earlier pleading, and the amended
complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including those to be
retained from the original complaint. Plaintiff must write the number of this case (18-3072-SAC) at the top of the
first page of his amended complaint and he must name every defendant in the caption of the amendietd Smapla

Fed. R. Civ. P. 10(a). Plaintiff should also refer to each defendant again in the body of the axoeypdizidt, where

he must allege facts describing the unconstitutional acts taken by each defendant including dates, locations, a
circumstances. Plaintiff must allege sufficientitiddal facts to show a federal constitutional violation.



If Plaintiff does not file an Amended Complaint within the prescribed time that cures all
the deficiencies discussed herein, this maitélrbe decided based upon the current deficient
Complaint.

IT ISTHEREFORE ORDERED THAT Plaintiff is granted untiAugust 13, 2018, in
which to show good cause, in writing, to the Honorable Sam A. Crow, United States District Judge,
why Plaintiff's Complaint should not besihhissed for the reasons stated herein.

IT ISFURTHER ORDERED that Plaintiff is also granted un#lugust 13, 2018, in
which to file a complete and proper Amended Claimp to cure all the deficiencies discussed
herein.

The clerk is directed teend § 1983 forms and insttions to Plaintiff.

IT 1SSO ORDERED.

Dated in Topeka, Kansas, on this 13th day of July, 2018.

g/ Sam A. Crow
Sam A. Crow
U.S. Senior District Judge
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