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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
ANTHONY K.JOHNSON,
Plaintiff,
V. CASE NO. 18-3079-SAC
CLINT ARNOLD, et al.,

Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Anthony K. Johnson., an inmate at the Riley County Jail in Manhattan, Kansas,
brings thispro secivil rights action pursuant to 42 U.S.€1983. The Court granted his motion
to proceedn forma pauperisand assessed an initial partigihfy fee of $4.00. Plaintiff filed a
response (Doc. 6), indicating thia¢ does not have funds available to pay the partial fee. The
Court will grant a waiver of the itial partial filing fee. For the reasons discussed below, Plaintiff
is ordered to show cause why hisn@aint should not be dismissed.
|. Nature of the Matter beforethe Court

Plaintiff's allegations in his Complaintvolve his state criminal proceedingdeeCase
No. 2017-cr-000087 in Geary County District CouPlaintiff alleges in his Complaint (Doc. 1)
that on January 23, 2017, he wawiled” by Officer Clint Amold in Geary County, Kansas.
Plaintiff alleges that he was “pulled over apparently for no geadon,” and was jailed without

receiving a ticket. Plaintiff alleges that Wwent to trial and th case was dismissed.
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Plaintiff names as Defendan@int Arnold and the Geary County Sheriff's Department.
He seeks repayment of his bond money, and payment for loss of his time and wages.

II. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisonermgaekef against a
governmental entity or an officer or an empeyof a governmental entity. 28 U.S.C. § 1915A(a).
The Court must dismiss a complamr portion thereof if a plaintiff has raised claims that are
legally frivolous or malicious, that fail to stageclaim upon which relief may be granted, or that
seek monetary relief from a defendant wharisune from such relief. 28 U.S.C. § 1915A(b)(1)-
2).

“To state a claim under § 1983, a plaintiff maliege the violation of a right secured by
the Constitution and laws of the United States] must show that theleged deprivation was
committed by a person acting under color of state lawést v. Atkins487 U.S. 42, 48 (1988)
(citations omitted);Northington v. Jacksqn973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and appless stringent standardisan formal pleadings
drafted by lawyers.”Erickson v. Pardus551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as trAederson v. Blakel69 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the allegatiarescomplaint, howevdrue, could not raise
a claim of entitlement to relief,” dismissal is appropriaBell Atlantic Corp. v. Twomb}y550
U.S. 544, 558 (2007).

A pro se litigant's “conclusory allegations wiout supporting factual averments are
insufficient to state a claim upon which relief can be baséthll v. Bellmon 935 F.2d 1106,
1110 (10th Cir. 1991). “[ADplaintiff's obligation to provide th&rounds’ of his ‘entitlement to

relief’ requires “more than labels and conclusiars] a formulaic recitatioof the elements of a



cause of action.” Twombly 550 U.S. at 555 (citations omitfe The complaint's “factual
allegations must be enough to raise a righet®f above the speculatitevel” and “to state a
claim to relief that is plausible on its facdd. at 555, 570.

The Tenth Circuit Court of Appeals has explaitidht, to state a claim in federal court, a
complaint must explain what each defendant did togteeseplaintiff]; when the defendant did
it; how the defendant’s action harmfitde plaintiff]; and, what sgcific legal right the plaintiff
believes the defendant violatedNasious v. Two Unknown B.l.C.E. Ager32 F.3d 1158, 1163
(10" Cir. 2007). The coutwill not supply additionhfactual allegations toound out a plaintiff's
complaint or construct a legal theory on a plaintiff’'s behalfvhitney v. New Mexicd 13 F.3d
1170, 1173-74 (1OCir. 1997) (citation omitted).

The Tenth Circuit has pointed out thtae Supreme Court’s decisions Twomblyand
Ericksongave rise to a new standard of evifor 8 1915(e)(2)(B)(ii) dismissalsSeeKay v.
Bemis 500 F.3d 1214, 1218 ({CCir. 2007) (citations omittedjee alsdSmith v. United States
561 F.3d 1090, 1098 ('CCir. 2009). As a result, courts “look to the specific allegations in the
complaint to determine whether they ddaly support a legal claim for relief.Kay, 500 F.3d at
1218 (citation omitted). Under this new standdadplaintiff must ‘nudge his claims across the
line from conceivable to plausible.’Smith 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so geral that they encompass a wislgath of conduct, much of it
innocent,” then the plaintiff has not “nudged [hadaims across the line from conceivable to
plausible.” Robbins v. Oklahom#&19 F.3d 1242, 1247 (CCir. 2008) (citingTwombly 127 S.

Ct. at 1974).



Il. Discussion

1. Improper Defendant

Plaintiff names the Geary County Sheriff sg2etment as a defendant. To impose § 1983
liability on the county ands officials for acts taken by its employee, plaintiff must show that the
employee committed a constitutional violation and éhedunty policy or custom was “the moving
force” behind the constitutional violatioMyers v. Oklahoma Cty. Bd. of Cty. Comm51 F.3d
1313, 1318 (10th Cir. 1998) (citindonell v. Dep’t of Soc. Sery€.36 U.S. 658, 695 (1978)). The
Supreme Court explained thatMonell they decided “a municipality can be found liable under
§ 1983 only where the municipality itself causesdbiestitutional violatiorat issue,” and “there
are limited circumstances in which an allegatioa d&ilure to train’ can be the basis for liability
under § 1983."City of Canton, Ohio v. Harrit89 U.S. 378, 385-86 (198®laintiff has pointed
to no policy or deficiency in the training praegn used by the Sheriff or Geary County and no
causal link between any such inadequacy and degedlly unconstitutional & of the officer.
Defendant Geary County ShergfDepartment is subject ttismissal from this action.

2. Personal Participation/Constitutional Violation

An essential element of a civil rights clasgainst an individual ishat person’s direct
personal participation in the acts or inans upon which the eoplaint is based.Kentucky v.
Graham 473 U.S. 159, 166 (1985)ruijillo, 465 F.3d at 122Foote v. Spiegell18 F.3d 1416,
1423-24 (10th Cir. 1997). Conclusory allegas of involvement are not sufficierbeeAshcroft
v. Igbal 556 U.S. 662, 676 (2009). Asesult, a plaintiff is requitto name each defendant not
only in the caption of the complaint, but agairthe body of the complaint and to include in the
body a description of the acts taken by each defeldaintiolated plaintiff’'s federal constitutional

rights.



Plaintiff alleges that Officer Arnold pulledriover “for no apparent reason.” This bare,
conclusory allegation fails to state a constitutionalation. Plaintiff has not identified particular
acts or omissions by Defendant Arnol@laintiff must explain whag¢ach defendant did to him,
when the defendant did it, how the defendantt®as harmed him, and what specific legal right
he believes the defendant violateNasious v. Two Unknown B.I.C.E. Ager82 F.3d 1158,
1163 (10th Cir. 2007). Sinde has failed to do this, Plaintliis not adequately pled a cause of
action under § 1983 against Officer Arnold.

Plaintiff has failed to allege a constittial violation, and the Court will not supply
additional factual allegations tound out Plaintiff’'s Complaint ozonstruct a legal theory on his
behalf. Plaintiff alleges that he went to taald his state criminal case was dismissed. An online
Kansas District Court Records Search indicates Biaintiff's state court criminal proceedings
were dismissed without gjudice on July 21, 201%7.Although malicious gsecution claims are
not confined to the official deciding to prosesuPlaintiff has failed tallege how Defendant
Arnold participated in Plairffis arrest and/or prosecutiorsee Sanchez v. Hart|e810 F.3d 750,
758 (10th Cir. 2016)see also Stonecipher v. Vallg$9 F.3d 1134, 1147 (10th Cir. 2014) (“Of
course, the fact that a goverrmhdawyer makes the final dision to prosecute does not
automatically immunize an officer from liabilitfor malicious prosecution.”). There is no
allegation that Defendamrnold was the arresting officer orahhe prepared an affidavit in
support of an arrest warrar@f. SancheZ810 F.3d at 759 (holding that detectives and investigator
should have known that knowing meckless use of a false cos$égon would violate the Fourth
Amendment);Pierce v. Gilchrist 359 F.3d 1279, 1293 (10th Cir. 20Q#plding that malicious

prosecution theory would lie agait a forensic analyst).

1 SeeNo. 2017-cr-000087, Geary County, Kansas.
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If Plaintiff is relying on theparticipation by Defendant Arnold his confinement, he must
allege a “misuse of power, possessed by virtugtate law and made gsible only because the
wrongdoer is clothed with the authority of state laZallaway v. WerholtzZNo. 12-2527-EFM,
2013 WL 2297139, at *3 (D. Kan. May 24, 2013) (defin“acting under coloof state law” as
required by 8 1983). Plaintiff has not alleged a misuse of potmarthermore, “[o]fficials who
act pursuant to a ‘faciallyalid court order’ enjoy quasi-judadiimmunity from suit under § 1983.”
Callaway, 2013 WL 2297139, at *4 (citinlurney v. O'Toole898 F.2d 1470, 1472 (10th Cir.
1990) (holding that state officialgere absolutely immune fro§11983 liability for confining the
plaintiff in a state hospital purant to a judicial order)).

Furthermore, for a malicious prosecution clalhintiff has the burden to show that the
termination of his underlying criminal case was favoral@erdova v. City of Albuquerquél16
F.3d 645, 650 (10th Cir. 2016) (citivgilkins 528 F.3d at 803). “[T]hplaintiff must show more
than just the withdrawal or vaiag of criminal charges—the plaiff must demontate that the
criminal proceedings were dismissed for reasndative of innocence, and not because of an
agreement of compromise, an extension of clayear technical groundkaving little or no
relation to the accused’s guilt.M.G. v. Young826 F.3d 1259, 1262 (10th Cir. 2016) (citation
omitted). The mere fact that a prosecutor chooses to abandon a case is insufficient to show a
favorable terminationCordova 816 F.3d at 651 f@ation omitted);see also Wilkins528 F.3d at
802-03 (finding that abandonment of the proceediagsrdinarily insufficient to constitute a
favorable termination if “the prosecution [is]atmloned pursuant to an agreement of compromise
with the accused; . . . because of misconduct empért of the accused . . . ; [or] out of mercy
requested or accepted by the accused.”) (citations omitted). When it is unclear whether or not the

termination of the case indicatemocence, courts “look to the stdtreasons for the dismissal as



well as to the circumstaes surrounding it” and determine “whethhe failure to proceed implies
a lack of reasonable grounds for the prosecutio@8rdova 816 F.3d at 651 (citation and
guotation omitted). “[T]he abandonment of prosecutiwat ‘does not touch the merits . . . leaves
the accused without a favorable terminationid: (citation omitted). A dismissal of charges does
not “create a presumption of intence or shift the burden ofgwing the element of favorable
termination to the defendantld. at 654. Plaintiff's state courtiminal proceeding was dismissed
without prejudice and he has not shown that & diamissed for reasons indicative of innocence.
V. Response and/or Amended Complaint Required

Plaintiff is required to show good cause why B8omplaint should not be dismissed for the
reasons stated herein. Plaintiff is also givendbportunity to file a complete and proper amended
complaint upon court-approved forms that sua# the deficienciediscussed heref Plaintiff is
given time to file a complete and proper awhed complaint in which he (1) shows he has
exhausted administrative remedies for all claatieged; (2) raises onlgroperly joined claims
and defendants; (3) alleges sufficient facts testatlaim for a federal constitutional violation and
show a cause of action in federal court; gdjl alleges sufficient facts to show personal

participation by each named defendant.

2 To add claims, significant factual ajietions, or change defendants, a plaintiff must submit a complete amended
complaint. SeeFed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original complaint, and
instead completely supersedes it. Therefore, any claimidegations not included in the amended complaint are no
longer before the court. It follows that a plaintiff may not simply refer to an earlier pleading, and the amended
complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including those to be
retained from the original complaint. Plaintiff must write the number of this case (18-3079-SAC) at the top of the
first page of his amended complaint and he must name every defendant in the caption of the amendietd Smapla

Fed. R. Civ. P. 10(a). Plaintiff should also refer to each defendant again in the body of the axoeypdizidt, where

he must allege facts describing the unconstitutional acts taken by each defendant including dates, locations, a
circumstances. Plaintiff must allege sufficientitiddal facts to show a federal constitutional violation.



If Plaintiff does not file an amended complaiithin the prescribed time that cures all the
deficiencies discussed hereitlis matter will be decidedbased upon the current deficient
Complaint.

IT ISTHEREFORE ORDERED THAT Plaintiff's initial partial filing fee iswaived.

IT ISFURTHER ORDERED that Plaintiff is granted untlovember 12, 2018, in which
to show good cause, in writing, to the Honorable®a Crow, United States District Judge, why
Plaintiffs Complaint show not be dismissed foretreasons stated herein.

IT ISFURTHER ORDERED that Plaintiff is also granted untlovember 12, 2018, in
which to file a complete and proper amended complaint to cure all the deficiencies discussed
herein.

The clerk is directed teend § 1983 forms and insttions to Plaintiff.

IT 1SSO ORDERED.

Dated in Topeka, Kansas, on this 12th day of October, 2018.

g/ Sam A. Crow
Sam A. Crow
U.S. Senior District Judge




