Waterman v

Cherokee County Jail et al D

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
BRIAN WATERMAN,
Plaintiff,
V.
Case No. 18-3092-CM-K GG
CHEROKEE COUNTY JAIL, et al.,

Defendants.
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MEMORANDUM AND ORDER

Plaintiff Brian Waterman, a prisoner in the SedgimCounty Jail, brings this civil rights actio
pro se against a number of defendants assoaatledhe Cherokee County Jail. Some defendants
have been dismissed from the case, but thewong defendants remain: Sheriff David Groves,
Michelle Tippie, Thomas DeGroot, Amanda Phillipsdaudah Ellis. The case is before the court
defendants’ motion to dismiss (Doc. 45).

Three claims from plaintiff's original complaint remain:

e Count | — Fourteenth Amendment Due Proceasiglalleging that @lintiff was placed in
segregation on March 17, 2018 and held foeéft days without a legitimate government

purpose;

e Count Ill - First Amendment retaliation clamgainst defendant Tippie based on two events:

0 August 24, 2017 cessation of special digtialiation for filing a grievance against

defendant Tippie for opening outgoing mail, and
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0 August 31, 2017 placement in segregatiorsfating that he was going to file a
grievance and contact a gonment oversight agency about defendant Wagner (wh
has been dismissed from the case); and

e Count VI — First Amendment claim regarding pl&i's right to observehis religion beginning

on May 4, 2017.

Defendants have moved to dismiss all @fipiiff's remaining claims. As grounds for
dismissal, defendants make the following argumenjsal(bfficial capacity claims are barred by theg
Eleventh Amendment; (2) plaintiff fails to statelaim against Sheriff Groves in his individual
capacity; (3) plaintiff fails to stata claim against Thomas DeGrawotis individual capacity; (4)

plaintiff fails to state a claim i€ount | because plaintiff was placedsegregation at his own reques

for his own safety; (5) plaintiff fails to state aich against defendant Tippie in Count Il because he

fails to allege facts showing how defendant Tippie was involved in allegadlyatory decisions or
that defendant Tippie was aware of the threats nadefendant Wagner; (6) plaintiff fails to state 3
claim in Count VI because he does afiege that he holds any sinebrheld religious beliefs, what
those beliefs are, how attending e@rtreligious services would be arpression of those beliefs, ho
religious services have been unreasonably dearetiyvho actually denied plaintiff access to servic
and (7) in any event, defendants engitled to qualified immunity foany of the actions complained (¢
by plaintiff. For the following reasons, the cogrants defendants’ motion in part and denies it in
part.

l. Standards of Review

Defendants move to dismiss claims both &kl of subject matter jisdiction under Fed. R.
Civ. P. 12(b)(1) and for failure ®tate a claim under Rule 12(b)(6). Under the Eleventh Amendm

“an unconsenting State is immune from suits brougfederal courts by hewn citizens as well as
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by citizens of another StateEdelman v. Jordgm15 U.S. 651, 662—63 (1974). A party asserting
Eleventh Amendment Immunity may movedismiss under Rule 12(b)(1) because “Eleventh
Amendment Immunity concerns the subject nmigttesdiction of the district court.’Ruiz v.

McDonnel| 299 F.3d 1173, 1180 (10th Cir. 2002).

The court will grant a 12(b)(6) mota to dismiss only when the factual allegations fail to “state

a claim to relief that is plausible on its facde&ll Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007).

Although the factual allegatins need not be detailed, the clamsst set forth entitlement to relief

“through more than labels, conclusions and a formugitation of the elements of a cause of action.

In re Motor Fuel Temperate Sales Practices Litigs34 F. Supp. 2d 1214, 1216 (D. Kan. 2008). T
allegations must contain facts sufficient to statgaim that is plausible, rather than merely
conceivable.ld. “All well-pleaded facts, as distinguish&om conclusory allegations, must be take
as true.” Swanson v. Bixlef750 F.2d 810, 813 (10th Cir. 1984%e also Ashcroft v. Ighd@56 U.S.
662, 678 (2009). The court construes any reasomablences from these facts in favor of the
plaintiff. Tal v. Hogan453 F.3d 1244, 1252 (10th Cir. 2006).

When, as here, a plaintiff is proceeding pratlse,court construes his pleadings liberally ang
holds the pleadings to a less stringeahdard than lawyer-drafted pleadind&ickson v. Parduysb51
U.S. 89, 94 (2007McBride v. Deer240 F.3d 1287, 1290 (10th Cir. 200L)beral construction does
not, however, “relieve the plaintiff of the burdehalleging sufficient fact on which a recognized
legal claim could be basedHall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). The court neq
not accept as true those allegatiorat gtate only legal conclusionSee idat 1110.

. Discussion

A. Eleventh Amendment Immunity

d



Defendants first argue thatetisheriff and his detention affirs are entitled to Eleventh
Amendment immunity for the monetary claims agaihem in their official capacities. The court
agrees. Eleventh Amendment immunity bars aopetary relief from defendants in their official
capacities.Allen v. Zavaras474 F. App’x 741, 743-44 (10th Cir. 2012t is well established that
the Eleventh Amendment precludes suits in fedmralt seeking retroactive declaratory or monetary
relief from state officials acting itheir official capacities.”). Both the Tenth Circuit and this court
have granted Kansas sheriffs immurfity monetary claims against therS8ee Hunter v. Young39 F.
App’x 336, 338 (10th Cir. 2007Myers v. BrewerNo. 17-2682-CM, 2018 WL 3145401, at *6 (D.
Kan. June 27, 2018). Plaintiff has not offered a vatgument why this cousthould not also apply
Eleventh Amendment immunity to the sheriff and his officers h8ee Hunter238 F. App’x at 338
(applying immunity to sheriff's officer). The cduherefore grants defenats’ motion as to the
claims against defendants in their official capacities.

A. Claims Against Sheriff Groves

Defendants next argue that piaif has failed to allege pevsal participation by Sheriff
Groves—making the claims against him in his indisl capacity subject to dismissal. The court
agrees.

Plaintiff's allegations again&heriff Groves are as follows:

e He is the sheriff.

e He is listed among the defendants who plaadadtiff in segregation on March 17,
2018.

e He told one of plaintiff's former attorneysathhe was going to move plaintiff out of the

jail in 2017 because he knew what the officers were doing.




These allegations are insufficient to shoatt8heriff Groves was personally involved with
placing plaintiff in segregation or any other ghel constitutional allegatn. The allegations are
conclusory about Sheriff Grovestsvolvement, and presumably seek to hold him responsible und
theory of respondeat superior. This is impasitile in a 8§ 1983 action such as plaintifiBuffield v.
Jackson545 F.3d 1234, 1239 (10th Cir. 2008jagan v. Norton35 F.3d 1473, 1476 n.4 (10th Cir.
1994). Individual liability under § 1983 mus¢ based on personal involveme@allagher v.
Shelton 587 F.3d 1063, 1069 (10th Cir. 2009)P]ersonal participation ithe specific constitutional
violation complained of is essentialMenry v. Storey658 F.3d 1235, 1241 (10th Cir. 2011) (citatio
omitted). And the law is clear that denial of a grievance is insufficient to constitute personal
participation in a congutional violation. Gallagher, 587 F.3d at 106%ee also Stewart v. Beactol
F.3d 1322, 1328 (10th Cir. 2012). Moreover, plaintiffstnallege more than that a defendant was 3
supervisor or in charge at tfal. A defendant cannot be held liable for money damages in a civil
rights action based solely upon his or her supervisapacity under the theory of respondeat super
Trujillo v. Williams 465 F.3d 1210 (10th Cir. 200&jitchell v. Maynard 80 F.3d 1433, 1441 (10th
Cir. 1996);0lson v. Stotts9 F.3d 1475, 1477 (10th Cir. 1993). The defendant must be actually
involved in the constitutional violation.

Plaintiff has failed to show an affirmaéuink between Sheriff Groves and the alleged
constitutional violations. He onimakes a single, conclusory alléga mentioning the sheriff, while
detailing the actions of other§.he court therefore grants SifieGGroves’s motion to dismiss.

B. Claims Against Thomas DeGroot

The only allegation remaining piaintiff's complaint about defedlant DeGroot is an allegatio

in Count | that defendant DeGroot “refused to see me.” (Doc. 1, &l&intiff does not allege that
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defendant DeGroot participatedptacing plaintiff in segregation @ny other alleged unconstitutiong
acts. This allegation is insufficient to state a clang defendant DeGroot is dismissed from this ¢

C. Count | — Placement in Segregation

As noted above, Count | allegestiplaintiff's due process rightwere violated when he was
locked down or placed in segregation for fiftekys without a legitimate government purpose.
Plaintiff claims that he was denieddisciplinary hearing and that ttiming of the disciplinary report
violated jail policies. He claimhat defendant Phillips wrote the repand told him that he was bein
locked down for “mean mugging and smiling at the itesathese inmates had been threatening to
me, beat me to death.” (Doc. 1, at 3, 5.)

The Fourteenth Amendment prohibits a pedtbietainee from being punished without due
process prior to a lawful convictiorReoples v. CCA Detention Centei22 F.3d 1090, 1106 (10th
Cir. 2005) (citingBell v. Wolfish441 U.S. 520, 535 (1970)). The does not mean that a pretrial
detainee cannot be subjected todbeditions and restrictits of incarceration; but the conditions an
restrictions may not constitute punishmelat. The critical question ighether the condition is
“imposed for the purpose of punishment or whethiriiticident to some other legitimate governme
purpose.”Id. (citation omitted). If a prison official & with intent to punish, the act constitutes
unconstitutional pretrial punishmeriBut if a pretrial detainee isgted in segregation for managerig
reasons and not for punishmethign no process is requirettl. at 1106 (citation omitted).

When Judge Crow screened plaintiff's complaig,determined that there may be a factual
dispute as to why plaintiff was placed in segtega This factual issueemains. The remaining
defendants in this claim—defendants Tippie and iBki-have not shown that this claim should be
dismissed. They argue that piaif was placed in segregationtat own request and for his own

safety and that plaintiff has failed allege facts indicating that Hise in segregation was longer thg
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it would have been but for some illegitimate purpose. But this argument is holding plaintiff to a higher

burden than he carries at this pamthe litigation. Plaintiff allegethat he was kept in segregation
after his initial placement for punitive purposes, and that is sufficient to state a claim.

D. Count lll Against Defendant Tippie — Retaliation

The remaining claim in Count Il is that defentdippie illegally retdated against plaintiff
for filing a grievance and threatening to file &egance and write a government agency. Plaintiff
claims that defendant Tippie ceased his medielon August 24, 2017—the dafter plaintiff filed a
grievance against defendant Tippie for opening outgoing legal mail. And plaintiff claims that
defendant Tippie placedahtiff in segregation on August 31, 20bé&cause plaintiff said that he wa
going to file a grievance and write a relevant government ovigjist agency regarding defendant
Wagner.

Government retaliation against aappitiff for exercising his or her

First Amendment rights may bghown by proving the following

elements: (1) that the plaintiff was engaged in constitutionally

protected activity; (2) that the def@ant’s actions caused the plaintiff

to suffer an injury that would dha person of ordinary firmness

from continuing to engage irthat activity; and (3) that the

defendant’s adverse action was sabgally motivated as a response

to the plaintiff's exercise of constitutionally protected conduct.
Shero v. City of Groyé10 F.3d 1196, 1203 (10th Cir. 2007). pkaintiff's subjective beliefs about
why the government took action, without facts to bagkhose beliefs, are not sufficient” to establig
retaliatory motive.Nielander v. Bd. of Cty. Comm;r§82 F.3d 1155, 1165 (10th Cir. 2009).

A plaintiff may be able to establish that defedant’s actions were substantially motivated b
protected activity where ¢hallegations show (1) éhdefendant was awareluf protected activity, (2)
the protected activity complained thie defendant’s actions, and (3) “théeged retaliatory act ‘was if

close temporal proximity to the protected activityAllen v. Avance491 F. App’x 1, 5 (10th Cir.

2012) (quotingsee v. Pache¢®27 F.3d 1178, 1189 (10th Cir. 2010But temporal proximity alone
-7-
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does not demonstrate the required causal neges.Leek v. Millel698 F. App’'x 922, 926 (10th Cir.
2017);Strope v. Cumming881 F. App’x 878, 883 (10th Cir. 201Fiedman v. Kennard248 F.
App’x 918, 922 (10th Cir. 2007).

Judge Crow dismissed this claim against defendéagner. Plaintiff appears to assume that
dismissed it against defendant Tippie, as well,does not offer argument winys allegations against
defendant Tippie are sufficient to state a claifter reviewing plaintiff's allegations, the court
determines that plaintiff has nobnnected the alleged retaliat@cts to his protected actions by
anything other than temporal pioity. Plaintiff does not alleghow defendant Tippie would have
been involved in decisions abdus medical diet (and instead kes detailed allegations about
defendant Wagner taking hiaff the diet in this and a companioase). And he does not allege that
defendant Tippie was even present when plaintiffatereed to file a grievance and write the medicd
board of directors. The actioteck anything more than a tearal relationship, and the court
dismisses Count Il against defendant Tippie.

E. Count VI — Denial of Access to Religious Services

The last remaining claim is Count Six agaitstendants Tippie and Ellis. In this claim,
plaintiff alleges that he was died the right to observe his religion beginning on May 4, 2017, whd
plaintiff was again placed in segregation at his oaquest. According to plaintiff, because prison
officials kept him out of the geeral population to separate himorin “incompatibles,” plaintiff was
denied the right to attend religiossrvices. Plaintiff claims that hiservices were cut in half and thg
some days he was only allowed 10 to 15 mirfutethout a legitimate government purpose. He
alleges that on June 7, 2017, defendHlig said he didn’t want to he&om plaintiff when plaintiff

told him that plaintiff wanted tgo to a Jehovah’s Witness service.
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“The First Amendment does not preclude prisivosh restricting inmates’ religious practices

so long as ‘prison authorities aftbprisoners reasonabd@portunities to exercise their sincerely held

religious beliefs.” Wares v. Simmon892 F.3d 1141, 1143 (10th Cir. 2004) (quotifmmons v.

Saffle 348 F.3d 1250, 1254-55 (10th Cir. 2003)). The cowluates the reasonableness of restraipts

on religious practice uginthe following factors:
First, the court considers whether there is a logical connection
between the prison regulation ane thsserted penological interest.
Second, the court considers wheth#ernative meanesf exercising
the religious right in question remain open to inmates. Third, the
court assesses the impact the accommodation of the right in question
would have on guards, other inmatasd on the allocation of prison
resources. Fourth, the court corsglwhether any policy alternatives
exist that would accommodate thghi in question at de minimis
cost to the prison.

Id. (citations omitted).

When Judge Crow screened plaintiff's complaint, he concluded thatifblsiated a plausible
First Amendment claim. He did nbelieve that he codlproperly consider the factors above on the
record before him.

Nothing has changed based on the content ohdafés’ motion to dismiss. Defendants arg
that plaintiff has not alleged that he has a “singeheld religious belief.”Even though plaintiff's
complaint does not contain these specific wordsalfegiations are such that the court can infer tha
his religious belief is sincerely held at this staféhe proceedings. And defendants argue that the
have not unreasonably denied services, buttiggment relies on acceptance of their position that
plaintiff was kept in segregatiat his own request and for his owsafety—a premise that plaintiff
calls into question by alleging that two “incompatibléstack inmates) were eventually placed in hi

pod with him during the time he was also denied adoesaigious services. If plaintiff is believed,

then defendants’ stated reasons for not allowiagpff to attend religioa services may not be
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credible. The court cannot resolve this issusetdan the allegations in the complaint. Finally,
defendants argue that the complaint fails to identif{y specificity who denied plaintiff access to
religious services. But the complaint specificadlgntified defendant Ellis as an actor, and the
complaint alleges that defendant Tippie repeaterlplained in grievancdkat plaintiff could not
attend religious services for security purposeseséhallegations are sufficient to state a claim.

F. Qualified Immunity

Qualified immunity protects government offas from individual lidility under 8§ 1983 unless
their conduct “violate&learly established statutory or constitutional rights of which a reasonable
person would have known.'Schroeder v. Kochanowskid11 F. Supp. 2d 1241, 1250 (D. Kan. 2004
(citing Harlow v. Fitzgerald 457 U.S. 800, 818 (1982)ilson v. Layng526 U.S. 603, 609 (1999)
(noting that qualified immunity analysisidentical under 42).S.C. § 1983 anBiven3. When a
defendant raises qualified immunitiae plaintiff must show that (Ihe defendant’s actions violated

constitutional or statutory rigland (2) the right violated was ctiaestablished at the time of the

conduct in issueSchroeder311 F. Supp. 2d at 1250. The court may consider either prong of the

gualified immunity test firstPanagoulakos v. Yazzié41l F.3d 1126, 1129 (10th Cir. 2018ge also
Pearson v. Callaharb55 U.S. 223, 236 (2009).

The court has determined that plaintiff has natest a claim for constitutional violations for 3
claims except Count | against defendants Tippie Phillips and Count VI against defendants Tippi
and Ellis. For these two claimsgtlourt determines thptaintiff has stated aomstitutional violation.
And, if plaintiff's allegations a accepted, the law ttearly established #t defendants’ conduct
violated the constitution. With respect to Count I, the Fourteenth Amendment prohibits a pretrig
detainee from being punished without gwecess prior to a lawful convictioS8ee People22 F.3d

at 1106. And with respect to Count VI, prisonheuities may only restria@n inmate’s religious

-10-

N

97

|




practices if they afford the inmate reasonableoofunities to exercise h&ncerely held religious
beliefs. Wares 392 F.3d at 1143. At this time, theuct cannot determine whether defendants
afforded plaintiff reasonable opponities. The court therefore mies qualified immunity without
prejudice to being reaised in a motion for summary judgment.
IT ISTHEREFORE ORDERED that defendants’ motion tosiiss (Doc. 45) is granted in
part and denied in part. SHékBroves and Thomas DeGroot are dissed from the case, all official
capacity claims are dismissed, and Count Itigsnissed. Count | agat Michelle Tippie and
Amanda Phillips and Count VI against Michellgpie and Judah Ellis remain for adjudication.
Dated this 26th day of June, 2019, at Kansas City, Kansas.

g Carlos Murquia

CARLOSMURGUIA
United States District Judge
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