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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KYNDAL GRANT ORANGE,

Plaintiff,

V. CASE NO. 18-3141-SAC
LYON COUNTY DETENTION CENTER,

Defendant.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Kyndal Grant Oranges hereby required to show good cause, in writing, to the
Honorable Sam A. Crow, United&és District Judge, why thaction should not be dismissed
due to the deficiencies in Plaintiff's Complainathare discussed hereiRlaintiff is also given
an opportunity to file a proper amendsamplaint to cure the deficiencies.
|. Nature of the Matter beforethe Court

Plaintiff brings thispro secivil rights action pursuant td2 U.S.C. 8§ 1983. The Court
granted Plaintiff leave to proce@dforma pauperis (Doc. 3.) Plaintiff iscurrently incarcerated
at the Lyon County Detention Center in EmpoKansas (“LCDC”). Plaitiff alleges that the
LCDC charges a fee for visits and does not allae fvisits. Plaintiff claimshat he is indigent
and cannot pay for visits. Plaifih alleges that he is serving a 17-month sentence and will not be
able to see his wife and childreluring his incarceration. Plaintiff names the LCDC as the sole
Defendant. Plaintiff's rguest for relief seeks free viditan and “$50,000 for pain and suffering
and mental anguish.”

II. Statutory Screening of Prisoner Complaints
The Court is required to screen complaints brought by prisonersmgaekef against a

governmental entity or an officer or aamployee of a governmental entity. 28 U.S.C.
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8§ 1915A(a). The Court must dismiss a complaintportion thereof if a plaintiff has raised
claims that are legally frivolous or maliciousatHail to state a claimpon which relief may be
granted, or that seek monetary relief frondefendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff mabége the violation of a right secured by
the Constitution and laws of the United States] must show that theleged deprivation was
committed by a person acting under color of state lawést v. Atkins487 U.S. 42, 48 (1988)
(citations omitted);Northington v. Jacksqn973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and appless stringent standardisan formal pleadings
drafted by lawyers.”Erickson v. Pardus551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as trAederson v. Blaket69 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the altelyes in a complainthowever true, could not
raise a claim of entitlement to relief,” dismissal is appropri&ell Atlantic Corp. v. Twombjy
550 U.S. 544, 558 (2007).

A pro se litigant’'s “conclusory allegationsithout supporting factual averments are
insufficient to state a claim upon which relief can be baséthll v. Bellmon 935 F.2d 1106,
1110 (10th Cir. 1991). “[ADplaintiff's obligation to provide th&rounds’ of his ‘entitlement to
relief’ requires “more than labels and conclusiars] a formulaic recitatioof the elements of a
cause of action.” Twombly 550 U.S. at 555 (citations omiife The complaint's “factual
allegations must be enough to raise a righet®f above the speculatitevel” and “to state a
claim to relief that is plausible on its facdd. at 555, 570.

The Tenth Circuit Court of Apgals has explained “that, taatt a claim in federal court,

a complaint must explain what each defendant did todtbeseplaintiff]; when the defendant



did it; how the defendant’s action harmed [thiaintiff]; and, whatspecific legal right the
plaintiff believes the defendant violatedNasious v. Two Unknown B.I.C.E. Agert92 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff's complaint oconstruct a legal theomgn a plaintiff's behalf.” Whitney v. New
Mexicq 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out thtae Supreme Court’s decisions Twomblyand
Ericksongave rise to a new standard of ewvifor 8 1915(e)(2)(B)(ii) dismissalsSeeKay v.
Bemis 500 F.3d 1214, 1218 (10th Cir. 2007) (citations omitteelg; alsdSmith v. United States
561 F.3d 1090, 1098 (10th Cir. 2009s a result, courts “look to ¢hspecific allegations in the
complaint to determine whether they daly support a legal claim for relief.Kay, 500 F.3d at
1218 (citation omitted). Under this new standdadplaintiff must ‘nudge his claims across the
line from conceivable to plausible.’Smith 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so geral that they encompass a wisl@ath of conduct, much of it
innocent,” then the plaintiff has not “nudged [hdaims across the line from conceivable to
plausible.” Robbins v. Oklahom&19 F.3d 1242, 1247 (10€ir. 2008) (citingTwombly 127 S.

Ct. at 1974).
I11. Discussion

A. Detention Facility

Plaintiffs Complaint names &éhLyon County Detention Centas the sole defendant.
Prison and jail facilities are not proper defenddr@sause none is a “person” subject to suit for
money damages under 8 1983eeWill v. Michigan Dept. of State Policd91 U.S. 58, 66, 71

(1989) (neither state nor state agencw ierson” which can be sued under § 19&Ryis v.



Bruce 215 F.R.D. 612, 618 (D. Kan. 2003ff'd in relevant part 129 F. App’x 406, 408 (10th
Cir. 2005). Plaintiff's rquest for money damages againstftadity is subject to dismissal.

B. Damages

Plaintiff's request for compensatory damage barred by 42 U.S.®.1997¢e(e), because
Plaintiff has failed to allege a physical injurgection 1997¢e(e) provides in pertinent part that
“[n]Jo Federal civil actbn may be brought by a prisoner coefinin a jail, prison, or other
correctional facility, for mental or emotionadjury suffered while in custody without a prior
showing of physical injury.” 42 U.S.C. § 1997¢(e).
V. Response and/or Amended Complaint Required

Plaintiff is required to show good cause wig Complaint should not be dismissed for
the reasons stated herein. R is also given the opportunitio file a complete and proper
amended complaint upon court-approved forms ¢hegs all the deficiencies discussed hetein.
Plaintiff is given time to file a complete andoper amended complaint which he (1) shows he
has exhausted administrative remedies for aintd alleged; (2) raises only properly joined
claims and defendants; (3) alleges sufficieatt$ to state a claim for a federal constitutional
violation and show a caesof action in federatourt; and (4) alleges sufficient facts to show

personal participation by each named defendant.

1 To add claims, significant factual allegations, or change defendants, a plaintiff must submiletecamended
complaint. SeeFed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original complaint, and
instead completely supersedes it. Therefore, any claimiegations not included in the amended complaint are no
longer before the court. It follows that a plaintiff may not simply refer to an earlier pleading, and the amended
complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including those to
be retained from the original complaint. Plaintiff mwsite the number of this case (18-3141-SAC) at the top of the
first page of his amended complaint and he must name every defendant in the caption ehtledaromplaint.
SeeFed. R. Civ. P. 10(a). Plaintiff should also refeeémh defendant again in the parf the amended complaint,
where he must allege facts describing the unconstitutamia taken by each defendant including dates, locations,
and circumstances. Plaintiff must allege sufficierittmhal facts to show a federal constitutional violation.



If Plaintiff does not file an amended complawmithin the prescribed time that cures all
the deficiencies discussed herein, this maitélrbe decided based upon the current deficient
Complaint.

IT ISTHEREFORE ORDERED THAT Plaintiff is granted untiSeptember 28, 2018,
in which to show good cause, in writing, to thentdrable Sam A. Crow, United States District
Judge, why Plaintiff's Complaint should not thsemissed for the reasons stated herein.

IT ISFURTHER ORDERED that Plaintiff is also granted ungeptember 28, 2018, in
which to file a complete and proper amended complaint to cure all the deficiencies discussed
herein.

The clerk is directed teend § 1983 forms and insttions to Plaintiff.

IT 1SSO ORDERED.

Dated in Topeka, Kansas, on this 29th day of August, 2018.

g Sam A. Crow

Sam A. Crow
U.S. Senior District Judge




