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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

DERRICK HOWARD,
Plaintiff,

V.
Case No. 18-4011-DDC-GEB
FARMERS INSURANCE COMPANY,
INC., MID-CENTURY INSURANCE
COMPANY, INC., GREGORY SCHER,
WOOLLS PEER DOLLINGER &
SCHER, and KIMBERLY HASKINS,

Defendants.

MEMORANDUM AND ORDER

Before the court is defendants Farmemihance Company, Inc. (“Farmers”) and Mid-
Century Insurance Company, Inc.’s (“Mid-Centdriotion to Dismiss (Doc. 24). Also before
the court is defendants Gregory Scher and N§¥déteer Dollinger & Scher’'s (“WPDS”) Motion
to Dismiss Action (Doc. 26). Although the cobes granted plaintiff Derrick Howard multiple
extensions of time to file a response to thd¢ioms, Mr. Howard did not timely respond. Nor did
Mr. Howard respond to the court’s Notice and @rdeShow Cause (Doc. 35) requiring him to
explain why the court should not dismiss hisrmlagainst defendant Kimberly Haskins. Having
reviewed the opening papenscethe relevant legal authty, the court concludes (1)

Mr. Howard’s claims against Farmers and Midr@ey are barred by theplicable statutes of
limitations or must be raised in the Central Bestof California; and2) Mr. Howard has not
advanced any allegations that support thais personal jurisdion over Mr. Scher and

WPDS. The court also dismisgbg action against Ms. Haskins for failure to complete service

of process and failure to prosecute.
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Factual Allegations

The court derives the followg factual allegations from Mr. Howard’s pro se Complaint
(Doc. 1). And, the court construes Mr. Howar@amplaint liberally because he proceeds pro
se. Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991) (“Aogse litigant’s pleadings are to
be construed liberally and held to a less stimgtandard than forah pleadings drafted by
lawyers.”).

In the early 2000s, Mr. Howard owned twmperties in St. Louis, Missouri—4423
Kossuth Avenue and 4433 Kossuth Avenue. Doc. 1 at 5 (Compl. 11 5-7). Mr. Howard
purchased insurance policies finth properties from Mid-Century, a subsidiary of Farméds.
Policy Numbers 92564-26-92 and 92838-63-11 covered 4423 Kossuth Avenue while Policy
Number 92564-27-03 covered 4433 Kossuth Averdeat 6—7 (Compl. 11 12, 14).

Mr. Howard rented both properties and Ms. Haskvas a tenant at erof the propertiesld. at

6 (Compl. 1 11). In 2006, Mr. Howard filed arsurance claim with Feners and Mid-Century
on Policy Number 92838-63-11 for vandaliamd theft at 4423 Kossuth Avenulel. at 6—7
(Compl. 119, 12-13). On September 14, 2006nEes denied the claim, concluding 4423
Kossuth Avenue was vacant at the time of the alleged vandalism anddhett.7 (Compl.

1 13). Alittle over a year later, on December 1, 2007, Farmers and Mid-Century notified
Mr. Howard that they had cancelled Pglidumber 92564-27-03 for 4433 Kossuth Avenue
because he failed to pay his premiurtts.at 7 (Compl. { 14). Mr. Howard alleges he
maintained his premiums and that, but forrkars and Mid-Century canceling Policy Number
92564-27-03, he would have filed an insuracleém for damage at 4433 Kossuth Avenue.

at 9 (Compl. T 20).



In February 2012, Mr. Howard, in the Centastrict of Califorria, filed an action
against Farmers, Mid-Centurynéseveral individual defendanto are not parties to the
action before this courtld. at 8 (Compl. § 17kee also Howard v. Farmers Ins. CNo. 2:12-
cv-01068-DDP-JC (C.D. Cal. Feb. 13, 2012). Mrwaeod’s action in the Central District of
California advances claims fordach of contract and vexatious refusal. Doc. 1 at 8 (Compl.
1 17). The California action remains pending andhte of this Order, with trial presently
scheduled for September 17, 208ee HowardNo. 2:12-cv-01068-DDP-JC (C.D. Cal. June
20, 2019) (order continuing trial from Juy 2019, to September 17, 2019). And, in the
California case, Farmers and Mid-Century apgesented by WPDS, with Mr. Scher as counsel
of record. See id(Docket Sheetsee alsdoc. 1 at 15 (Compl. { 45).

In his action before this court, Mr. Howardegjes that WPDS hired a private investigator
to locate Ms. Haskinsld. And Mr. Howard contends that, dir. Scher’s direction, the private
investigator offered Ms. Haskins an all-expepadl vacation to Los Angeles, California, and
provided her an upfront cash payment in exae for testimony that she had vacated 4423
Kossuth Avenue before the vandalism and theft occurcedat 15-18 (Compl. 1 45-48).

Mr. Howard further alleges that Mr. Scher aN®DS solicited this testimony from Ms. Haskins
to support Farmers’s and Mid-Century’s demititoverage based on 4423 Kossuth Avenue
being vacant, but they knew Ms. Haskins’s proposed testimony was lidlise.

Mr. Howard initiated this five-count action February 2018. At the time, Mr. Howard
resided in Floridald. at 4. Count One advees a fraudulent misrepresentation claim against
Farmers and Mid-Century based on their stateno Mr. Howard that Policy Number 92564-
27-03, covering 4433 Kossuth Avenue, lapsed for non-payment of premiidnas.8—10

(Compl. 11 18-21). Count Two raises a claimffaudulent misrepres¢ation, alleging that



Farmers and Mid-Century, in the course of ddfeg the California actim denied the existence
of Policy Number 92564-26-92d. at 10-12 (Compl. 11 22—-31). Count Three makes a breach
of contract claim against Faars and Mid-Century for denying coverage for vandalism and theft
at 4423 Kossuth Avenudd. at 12—-13 (Compl. 1 32—-37). Arount Four seeks damages for
vexatious refusal of insurance coverage, ending that Farmersd Mid-Century did not
properly investigate whether 4423 Kossuth Avenus vaant at the time of the vandalism and
theft and that the property was not “vacant” under Missouri lawat 14-15 (Compl. 11 38—
42). Finally, Count Five advags a claim for civil conspiracy against all defendants based on
their coordinated effort to deceive the Centratbit of California thhough the purchased and
perjured testimony of Ms. Haskin&d. at 15-19 (Compl. {1 43-50). Mr. Howard alleges
damages “in excess of $250,000.00” on each of his five claims for rigliedt 19.
Il. Procedural History and Pending Motions

The court granted Mr. Howard’s motion to proceed in forma pauperis. Doc. 9.
Mr. Howard sought waivers of service of process for all defendants. Docket Entry dated June 8,
2018. The waiver for Ms. Haskins was returnegxecuted. Doc. 11. In August 2018, the
court ordered Mr. Howard to provide a physiaddress for service of process for each
defendant. Doc. 12. After receiving an extengbtime to comply with the court’s Order and
to complete service of process, Mr. Howard provided addresses for each defendant. Docs. 13—
16. On October 3, 2018, summonses were iskueshch defendant. Docket Entry dated
October 3, 2018. Summonses were returneduteddor Farmers, Mi&Gentury, Mr. Scher and
WPDS. Docs. 17-19, 29. But, on February 11, 2019, the summons for Ms. Haskins was
returned unexecuted. Doc. 34. And, on Fetyr@8&, 2019, the court ordered Mr. Howard to

show cause why the court should not dismisschaim against Ms. Haskins for failure to



prosecute. Doc. 35. The March 29, 2019, deaditin®&ir. Howard to respond to the Notice and
Order to Show Cause passed without Mr. Howard filing a response or moving for an extension
of time. As of the date of this Order, Mioward has not responded to the Notice and Order to
Show Cause.

On November 2, 2018, Farmers and Mid-Centapved to dismiss under Federal Rule
of Civil Procedure 12(b)(6). Doc. 24. Fara and Mid-Century make three arguments in
support of their motion. First,&ly contend Counts One and Twe aestyled versions of Count
Three and must be raised as breach of contract claims rather than tort claims for fraudulent
misrepresentation. Doc. 25 at 4-7. Second, dngye that all the claims are barred by
applicable Missouri statutes of limitations—a\éhar statute of limitations governing claims for
breach of written contracts and a five-yeardtabf limitations governing claims for fraudulent
misrepresentationld. at 7-11 (citing Mo. Rev. Stag8§ 516.100, 516.110, 516.120). Third, they
assert the case should be dismissed underibrepending action rule because Mr. Howard’s
action in the Central Distriaf California remains pending atige claims in this action are
duplicative of those raised in the California actidd. at 11-15.

On November 6, 2018, Mr. Scher and WPDSifileeir motion to dismiss, relying on
Federal Rules of Civil Procedure 12(b)(2) and3 Doc. 26. They argue the court lacks
personal jurisdiction over them because theyeh# contacts with Kansas and none of the
events underlying the action are alleged to laairred in Kansas. Doc. 27 at 7-10. In the
alternative, they argue venue is improper in kKarend the court either should dismiss the action
or transfer the action to ti@entral District of Californiainder 28 U.S.C. 88 1404(a), 1406(a).

Id. at 10-14.



Mr. Howard successfully moved for two extasrss of time to filehis responses to the
motions to dismissSeeDocs. 30, 32 (motions for extenas of time); Docs. 31, 33 (orders
granting motions for extensions of time). el$econd Order granting the motion for extension
set a March 27, 2019, deadline for Mr. Howard to respond and warned Mr. Howard that the court
did not anticipate granting a third extensiortiofe. Doc. 37. In April 2019—approximately
five months after Farmers, Mid-Century, Micher, and WPDS had filed their motions to
dismiss and after the twiextended response deadline had passed—Mr. Howard moved for
another extension of time to file his responggsc. 39. The court denied Mr. Howard’s April
2019 motion for an extension of time and took tivo motions to dismiss under advisement on
the opening papers filed by FarrmeMid-Century, Mr. Scher, anyPDS. Doc. 41. This Order
addresses the two motions to dismiss, as weMragloward’s claim against Ms. Haskins.

1. Discussion
A. Farmers and Mid-Century’s Motion
1. Rule 12(b)(6) Standard of Review

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘state a claim fefehat is plausible on its face.’Ashcroft v. Iqbagl556
U.S. 662, 678 (2009) (quotirell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleaggfual content that allows the court to draw the
reasonable inference that the defendmhable for the misconduct allegedld. (citing
Twombly 550 U.S. at 556). “Under this standard, ‘toenplaint must give the court reason to
believe that this plaintiff has a reasondikelihood of mustering factual support for these
claims.” Carter v. United State$67 F. Supp. 2d 1259, 1262 (D. Kan. 2009) (qudiigpe at

Red Hawk, L.L.C v. Schneide93 F.3d 1174, 1177 (10th Cir. 2007)). On a motion to dismiss



like this one, the court assumes that a complaiataial allegations areue, but need not accept
mere legal conclusions as trulel. at 1263.

The court also will grant a motion to dismiss if an issue of law is disposhiedzke v.
Williams, 490 U.S. 319, 326 (1989). And “if as a mattelawf ‘it is clear thano relief could be
granted under any set of facts thatild be proved consistent withe allegations,’” a claim must
be dismissed, without regard to whether it is dasean outlandish legal theory or on a close but
ultimately unavailing one.ld. at 327 (quotingdishon v. King & Spaldingd67 U.S. 69, 73
(1984)).

2. Analysis

Because different theories justify dismiggidifferent claims for relief, the court
discusses some threshold issues about theestatlimitations issue antthe prior pending action
rule. Then, the court afpes controlling authority t@ given claim for relief.

I Statute of Limitations, Choice of Law

Before the court can conclude if a giveaiot is time-barred, it must determine which
statute of limitations appliesThis determination involvesahoice of law issue because the
court sits in Kansas but the events uhdeg the action occued outside Kansas.

“A federal court sitting in diersity must apply the choiad law provisions of the forum
state in which it is sitting."Ace Prop. & Cas. Ins. Co. Buperior Boiler Works, Inc504 F.
Supp. 2d 1154, 1158 (D. Kan. 2007). Because itrsi&ansas, the court must apply Kansas
choice of law provisionsSafeco Ins. Co. of Am. v. Hilderbrar@02 F.3d 1159, 1163 (10th Cir.
2010).

“Generally, the party seeking to apply theslaf a jurisdiction other than the forum has

the burden to present sufficient factstow that other law should applyli re K.M.H, 169



P.3d 1025, 1032 (Kan. 2007) (quotation marks omittetijder Kansas law, “[t]he general rule
in respect to limitation of actions is that thevlaf the forum governs, anf any exceptions to
this rule are to be recognitesuch exceptions must be found in the law of the forum itself.”
Muzingo v. Vaught859 P.2d 977, 979 (Kan. Ct. App. 1993) (quotBrgen v. Kensinged29
P.2d 95, 98 (Kan. 1967)). But, Kansas has amtbpt‘borrowing statet” which buffets the
statute of limitations for claims brought by nEansans if they arise from actions occurring
outside of Kansasld. “The function of a borrowig statute is to override tl¢herwise
controlling forum states statute of limitationsvhere the statute of litations of the state in
which the cause of action arose would bar the acti@uldsmith v. Learjet, Inc917 P.2d 810,
817 (Kan. 1996).

The Kansas borrowing statute provides:

Where the cause of action hassen in another state country and by the laws of

the state or country where the cause tibacarose an action oaot be maintained

thereon by reason of lapse of time, no actian be maintained thereon in this state

except in favor of one who is a residenttuos state and who has held the cause of

action from the time it accrued.
Kan. Stat. Ann. 8 60-516. Under the borrowing settit the cause of aitin arose in another
jurisdiction [a court must applyhe other jurisdiction’s statute biitations if it would result in
the action being time-barredGarcia v. Int'l Elevator Co., In¢.358 F.3d 777, 779 (10th Cir.
2004). “But the borrowing-statute exceptiomisise only on defense, a tool to keep
nonresident, forum-shopping plaintiffs framploiting advantageous Kansas limitations
periods.” Patterson v. Williams500 F. App’x 792, 794 (10th Cir. 2012). “It won’t work ‘to
make timely an action barred by Kansas law,” because § 60-516 does nothing to change the fact

that ‘another state’s stae may not be used &xtendthe Kansas limitations period.’Id.

(brackets omitted) (quotingluzingg 859 P.2d at 980).



Here, Mr. Howard is a citizen of Florida. Doc. 1 at 2 (Compl.  1). And the acts giving
rise to this action occurred Missouri primarily, with a few astoccurring in California. The
Kansas borrowing statute thus applies to Noward’s claims. Under the Kansas borrowing
statute’s rubric, the court normallyould look first at the Kansasatute of limitations governing
each of Mr. Howard’s claims. And then, it wowdnsider the out-of-state statute of limitations
only for an action that is timely undthe relevant Kansas statute of limitations. But, “the statute
of limitations defense is an affirmatidefense and is subject to waiveiYburen v. Tintic Sch.
Dist., 343 F.3d 1296, 1304 (10th Cir. 2003). And Fasward Mid-Century aert their statute
of limitations defense under Missouri law, withoayaitation to Kansas law. The court thus
proceeds under the premise that Mr. Howard’s claims are timely under the Kansas statutes of
limitations governing his actions and that Farsreemd Mid-Century can prevail on this defense
only if the claims are untimely under Missouri la®ut compareéan. Stat. Ann. § 60-513(a)
(two-year statute of limitations fédraudulent misrepresentation claimsjth Mo. Rev. Stat.

§ 516.120 (five-year statute of limitations for fraudulent misrepresentation claims).
il. Prior Pending Action Rule

“Abstention from the exercisaf federal jurisdition is the exception, not the ruleColo.
River Water Conservation Dist. v. United Sta#&4 U.S. 800, 813 (1976). “The doctrine of
abstention, under which a Districburt may decline to exercise or postpone the exercise of its
jurisdiction, is an extradinary and narrow exception to the dofya District Court to adjudicate
a controversy properly before itld. (quotingCty. of Allegheny v. Frank Mashuda C860
U.S. 185, 188 (1959)). Although abstention does typically do noapply when actions
presenting the same claims are filed in multiple federal courts, there remains a role for

“considerations of ‘wise judicial administrati, giving regard to conservation of judicial



resources and comprehensive disposition of litigatiold:"at 817 (quotind<erotest Mfg. Co. v.
C-O-Two Fire Equip. C9.342 U.S. 180, 183 (1952)). And, “tgeneral principle is to avoid
duplicative litigation.” Id. at 818.

These considerations have coalesced to thmfprior pending action doctrine,” which
courts have described as follows:

The prior pending action doctenis based on federal co@fficiency and may be

applied when two pending federal court ags involve the same or similar claims

and parties. Under the ddok, the first federal actiois generally given priority,

absent a showing of greater conveniencep®cial circumstances that favor the

second action, in order to avoid duplicatifMigation. The second action may be

either stayed or dismissed.
Friedlander v. CookNo. CIV 06-1160 JB/DJS, 2008 WL 4820820, at *9 (D.N.M. Aug. 13,
2008) (quotingn re Telluride Glob. Dev., LLC380 B.R. 585, 593 (B.A.P. 10th Cir. 200%¢e
also Metabolite Labs., Ine. AmerisourceBergen CorpNo. CIVA04CV02501WYDCBS, 2005
WL 2105035, at *3 (D. Colo. Aug. 30, 2005) (“The prpending action ruleg change of venue
principle, permits the transfer or dismissal of subsequently commenced litigation involving the
same parties and the same issues when bithesa pending in fedal courts.” (citingFirst City
Nat'l Bank & Tr. Co. v. Simmon878 F.2d 76, 77 (2d Cir. 1989))).

ii. Application to Claims for Relief
a. Count One

Count One advances a fraudulent misrepregion claim based on Farmers and Mid-
Century telling Mr. Howard that he failed pay his premiums oRolicy Number 92564-27-03.
Under Missouri law, a plaintiff has five yearsliong “[a]n action forrelief on the ground of
fraud.” Mo. Rev. Stat. § 516.126ee also Dueker v. First Bivest Bank of Poplar Blyf223

S.W.3d 181, 184 (Mo. Ct. App. 2007 pfaying five-year statute dimitations in Mo. Rev. Stat.

8 516.120 to fraudulent misrepresentation claid)d, an action accrues for purposes of the

10



five-year period on the earlier tife following two dates: (1) whehe plaintiff learns of the
misrepresentation or (2) ten years after fraud occurred. Mo. Rev. Stat. § 516.1¥¥ also
Ellison v. Fry 437 S.W.3d 762, 769 (Mo. 2014) (en bant)r{tier [§ 516.120], all fraud claims
must be brought within fivegars from when the cause of action accrues, which is either when
the fraud is discovered or aktlend of 10 years after the fratadtes place, whichever occurs
first.”).

Mr. Howard alleges Farmers and Mid-Centorgde the fraudulent misrepresentation to
him about Policy Number 92564-27-03 on Decemhe2007. At the time of the representation,
Mr. Howard knew whether he had paid premiums on Policy Number 92564-27-03. Thus,
when Farmers and Mid-Century made the espntation, Mr. Howard possessed all the facts
necessary to bring his fraudulent misrepresentation claim. This means the action accrued on
December 1, 2007. The statute of limitationsstkxpired in December 2012. But Mr. Howard
did not file the present action until February 2048|| after the statute dimitations had run.

The court dismisses Count One becausetitns-barred. And the court dismisses Count
One with prejudice See Cosgrove v. Kan. Dep’t of Soc. & Rehab. Sef44.F. Supp. 2d 1178,
1187-88 (D. Kan. 2010) (collecting Kansas authaity stating, “under Kansas law a dismissal
based upon the statute of limitations opeya® an adjudication upon the meritsge also
Jordan v. Kansas Cify929 S.W.2d 882, 886 (Mo. Ct. App. 1996dllecting Missairi cases and
stating, “[a] trial court’s dismis$af an action on the basis ofetistatute of limitations is a final

adjudication on the merits for purposeseas judicatd).!

! Because both Kansas and Missouri treat a dismissatitmn the expiration of the statute of limitations as
an adjudication on the merits, the court need not deterwiirether Kansas or Missouri law controls the preclusive
effect of the dismissal in this situation, where Missouri law supplies the dispositive limitations periods through
application of Kansas'’s borrowing statute.

11



b. Count Two

In Count Two, Mr. Howard raises a clafor fraudulent misrepresentation based on
Farmers and Mid-Century’s denial of teeistence of Policy Number 92564-26-92 when
litigating the Central District o€alifornia case. Mr. Howard initiated the California litigation in
2012 and neither Mr. Howard’s Complaint f&armers and Mid-Century’s Memorandum in
Support of its Motion to Disrsb identify when during the Igation Farmers and Mid-Century
represented that Policy Numi@2564-26-92 did not exist. AsedlCalifornia litigation remains
pending, it is possible that the repentation at issue in Count Twocurred within five years of
Mr. Howard filing the action before this coufeurther factual development would be necessary
to resolve Farmers and Mid-Century’s statutéroitations defense, rendering, perhaps, the
defense appropriate for summdgmdgment. But the court naot decide the question on a
motion to dismiss. Also, the court questiovisether Missouri’s statatof limitations would
apply where the representation at issue occurraccurt filing made in a California court. But
Farmers and Mid-Century do not present an arguifiee dismissal under California law. For all
these reasons, the court declines to disr@iount Two based on Farmers and Mid-Century’s
statute of limitations defense.

But, the court dismisses the action untther prior pending action rule. Mr. Howard,
Farmers, and Mid-Century all are partiesha California action. Ad, while Count Two may
not be identical to the claim at issue in thdifGania action, it is inexticably intertwined with
Mr. Howard’s claim in the California action that Farmers and Mid-Century improperly refused
coverage for vandalism and theft at 4423 Kosswienue. Also, the California action predates
the action before this court by several yearsiamsgdheduled for trial in just a few months.

Finally, Mr. Howard’s Count Two claim amountsdaequest for a court to impose sanctions

12



under Federal Rule of Civil Procedure 1hiagt Farmers and Mid-Century for a false
representation in a court filing made with another federal court. Mr. Howard must direct this
request to the Central Distriot California—where Farmersid Mid-Century filed the pleading
or paper at issue. The court thus dismissesHdward’s Count Two claim without prejudice to
Mr. Howard seeking redress in tBentral Districtof California.
C. Count Three

Count Three raises a breach of contdaim based on Farmers and Mid-Century’s
refusal to cover damage and loss at 4423 Kbs&uenue because they concluded that the
property was vacant when the vandalism and #ikftjedly occurred. A suit seeking payment
on an insurance policy is governed either byfiveyear statute of limitations established by
Section 516.120 of the Missouri Revised Statutdheten-year statute timitations established
by Section 516.110 of the Missouri Revised Stattiteseffler v. City of O’Fallon71 S.W.3d
638, 643 (Mo. Ct. App. 2002). Assuming for the sakargfiment that theen-year statute of
limitations applies to Mr. Howard’s Count Threlaim, the claim is time-barred. Mr. Howard

alleges Farmers and Mid-Century deniederage “on or about September 14, 200®bc. 1 at

2 Section 516.120 creates a five-year statute of limitatfor “[a]ll actions upon contracts, obligations or
liabilities, express or implied, except those mentionexeation 516.110.” Section 516.110 creates a ten-year
statute of limitations for “[a]n action upon any writing, ether sealed or unsealed, for the payment of money or
property.”

3 It is not clear which policy covering 4423 Kossuth Avenue Mr. Howard relies on to bring CouatsThre
claim. The allegations under the Count Three heading refer to Policy Number $#584-Poc. 1 at 12 (Compl.

1 33). But, Mr. Howard’s earlier allegations assert filgasubmitted a claim with Farmers and Mid-Century on
Policy Number 92838-63-11 and that they @dntoverage on this insurance claitd. at 6—7 (Compl. 1Y 12-13).
These earlier allegations, coupled with Count Threlggation that Farmers and Mid-Century refused payment on
the insurance policyd. at 13 (Compl.  37), lead the court to dade that Mr. Howard inadvertently referenced
Policy Number 92564-26-92 in Count Three when he intended to advance a claim for demialade on Policy
Number 92838-63-11. The court conducts its statute of limitations analysis with this likely inadvertence in mind.
But, even if Mr. Howard meant to make a breach otrext claim under Policy Nunelb 92564-26-92, the claim
would fail because (1) the only denial of coverage atlégehe Complaint occurred more than 10 years before

Mr. Howard filed suit; and (2) Mr. Howard never alleges,forposes of Federal Rule of Civil Procedure 8(a) and
the elements of his breach of contract claim, thdiié@ an insurance claim on Policy Number 92564-26-92.

13



7 (Compl. 1 13). The denial of insurance aage triggers limitatin periods established by
88 516.110, 516.120.oeffler, 71 S.W.3d at 642—-43. Mr. Howatttus had until September
2016, to file Count Three’s claim for breach ohtract. But because he did not commence this
action until February 2018, theasiite of limitations expiredThe court thus dismisses Count
Three with prejudice.
d. Count Four

Count Four advances a claim for vexatiodssal. To prevail on such a claim, the
plaintiff must prove that (1) hiead a valid insurance contracithvthe insured; (2) the insured
refused its coverage obligatiomder the policy; and (3) the rafal of coverage was “without
reasonable cause or excus8Hhirkey v. Guar. Tr. & Life Ins. Ca258 S.W.3d 885, 888 (Mo. Ct.
App. 2008) (quotindhyne v. State Farm Fire & Cas. C488 S.W.3d 454, 457 (Mo. 2006)).
A vexatious refusal claim is derivativé a breach of contract clainee Fischer v. First Am.
Title Ins. Co, 388 S.W.3d 181, 191-92 (Mo. Ct. App. 201qdribing vexatious refusal claim
as “derivative” of breach of contract claim aaftirming dismissal of vexatious refusal claim
because breach of contract claim failed as aemaftlaw). The statute of limitation analysis
supporting this court’s dismissal of Count Threestapplies equally to Count Four. The court
dismisses Count Four with prejudice.

e. Count Five

Count Five raises a claim forliconspiracy. “A civil conspiacy ‘does nogive rise to
a civil action unless somethingdsne pursuant to which, abséme conspiracy, would create a
right of action against one ofdldefendants, if sued alone Hibbs v. Berger430 S.W.3d 296,
320 (Mo. Ct. App. 2014) (quotingettings v. Fary41 S.W.3d 539, 541-42 (Mo. Ct. App.

2001));see also Doctors’ Co. v. Superior Cquf75 P.2d 508, 510 (Cal. 1989) (en banc) (“A

14



civil conspiracy, however atrocioudoes not per se give riseaaause of action unless a civil
wrong has been committed resultingdemmage.” (quotation marks omittedParneyv. Aetna
Cas. & Surety C230 Cal. Rptr. 215, 224-25 (Cal. Ct. AAp86) (identifying civil conspiracy
as way to join defendants for purposes of damagéitiabut not as a toror cause of action).
“If the underlying wrongful act alleged as parteo€ivil conspiracy fails to state a cause of
action, the civil conspiracglaim fails as well.”Hibbs 430 S.W.3d at 320 (quotirignvirotech,
Inc. v. Thomas259 S.W.3d 577, 586 (Mo. Ct. App. 2008)). And where legal action on the
underlying claim is time-barred, a plaintiff may mpobceed on a civil cops&racy claim based on
the wrongful acts forming the underlying time-barred claBee Dean v. Nohld77 S.W.3d
197, 206 (Mo. Ct. App. 2015) (“[B]ecause theudaclaim was properly dismissed as time-
barred, the derivative constructitrest and conspiracy claimsaigst all the Respondents also
were properly dismissed.”).

Here, Mr. Howard alleges all the defendasiaspired to advance perjured testimony by
Ms. Haskins in an effort to substantiate Farsnand Mid-Century’s decision to deny coverage
for vandalism and theft at 4423 Kossuth Avenl. Howard has styled his civil conspiracy
claim as derivate of his breach of contractrolén that the conspiracy furthered the breach of
contract. And, where the court dismisses thaditef contract claim as time-barred, Missouri
law compels that the court also dismiss the cweiispiracy claim. And, the court dismisses the
claim with prejudice.

B. Mr. Scher and WPDS’s Motion

1. Rule 12(b)(2) Standard of Review
A plaintiff bears the burden to establistrgmnal jurisdiction oveeach defendant named

in the action.Rockwood Select Asset Fund Xl (6)-1C v. Devine, Millimet & Branch750

15



F.3d 1178, 1179-80 (10th Cir. 2014) (citation omitteBljit in the preliminary stages of a case, a
plaintiff's burden to prove psonal jurisdiction is light AST Sports Sci., Inc. v. CLF Distrib.
Ltd., 514 F.3d 1054, 1056 (10th Cir. 2008) (citation omitted).

Where, as here, the court is asked to deaigeetrial motion to dismiss for lack of
personal jurisdiction without condiileg an evidentiary hearing, plaintiff, to survive the motion,
must make no more than a prifaaie showing of jurisdictionld. at 1056-57. “The plaintiff
may make this prima facie showing by demoristgg via affidavit or other written materials,
facts that if true would suppgurisdiction over the defendantOMI Holdings, Incv. Royal
Ins. Co. of Can.149 F.3d 1086, 1091 (10th Cir. 1998).

To defeat a plaintiff's prira facie showing of personalrjsdiction, defendants “must
present a compelling case demonstrating ‘thapteeence of some other considerations would
render jurisdiction unreasonable.ld. (quotingBurger King Corp. v. Rudzewic471 U.S. 462,
477 (1985)). Where defendants faildontrovert a plaintiff's allegans with affidavits or other
evidence, the court must accept the well-pleadedati@ns in the complaint as true, and resolve
any factual disputes iplaintiff's favor. Wenz v. Memery Crystd5 F.3d 1503, 1505 (10th Cir.
1995).

2. Analysis

Mr. Scher and WPDS contend the court lapkrsonal jurisdiction over them. In a
diversity action like this one, aghtiff must show that exercrgj jurisdiction is proper under the
laws of the forum state and that doing so comports with the Constitution’s due process
requirements Federated Rural Elec. Ins. Corp. v. Kootenai Elec. Cobp.F.3d 1302, 1304-05
(10th Cir. 1994) (citation omitted). Kansas'sdparm statute is construed liberally to permit

jurisdiction to the full extent permitted by the United States Constitutthrat 1305see also
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Kan. Stat. Ann. 8 60-308(b)(1)(L) & (b)(2). Thutsis unnecessary for the court to conduct a
separate personal jurisdiction analysis underdaa law, and instead, the court may proceed
directly to the due process inquirifederated Rural Elec. Ins. Cord7 F.3d at 1305%ee also
Niemi v. Lasshofer770 F.3d 1331, 1348 (10th Cir. 2014) (wdéhe state’s long-arm statute
“confers the maximum jurisdictiopermissible consistent withélDue Process Clause . . . the
first, statutory, inquiry effectively collapsedo the second, constitutional, analysis” (citation
and internal quotation marks omitted)).

This due process analysis invadve two-step inquiry: (1)r$t, the Court must determine
whether the defendant has “minimum contadth the forum state such that he should
reasonably anticipate being haletbicourt there”; and (2) secorifithe defendant’s actions
establish such minimum contadise court must then decide “wther the exercise of personal
jurisdiction over the defendant offends traditional notions ofpfialy and substantial justice.”

AST Sports Sci., Inc514 F.3d at 1057 (citations and internal quotation marks omitted). The due
process clause permits a court to exercissgpel jurisdiction over a nonresident defendant so
long as the defendant purposefully has estaldiShenimum contacts” with the forum state.

Burger King 471 U.S. at 474. The “minimum contacssandard is satisfied by establishing

either (1) specific jusdiction or (2) general jurisdictiorRockwood Select Asset Fuir&0 F.3d
at1179.

Relative to specific jurisdiction, “[flor a State exercise jurisdictin consistent with due
process, the defendant’s suit-related conduct orestie a substantial moection with the forum
State.” Walden v. Fiore571 U.S. 277, 284 (2014). Mr. Howard has alleged no facts permitting
an inference that any of Mr. Scher or WPD&lleged conduct supporting his claim against them

occurred in Kansas. Instead, the Complaintlpdes any inference of spific jurisdiction. The
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Complaint alleges that Mr. Scher and WPDS espnt Farmers and Mid-@&iry in an action in
California. Doc. 1 at 3, 5 (Compl. 11 4, 43, 4®e also idat 4. And the Complaint alleges that
Ms. Haskins resided in Missouri previously andswdamiciled in lllinois at the time Mr. Howard
commenced this actiord. at 4-5;see also idat 6 (Compl. 1 10-11). Based on these
allegations, there is zero basis to concluae @ntact the private westigator had with

Ms. Haskins occurred in Kansas, or that ddBnts formed their conspiracy in Kansas or
committed an act furthering the conspiracy in Kansas.

Next, a court may exercise general juritidic over a defendant if the defendant’s
contacts with the forum are “so continuous and systematic as to rendssétjtially at home in
the forum State."Goodyear Dunlop Tires Opations, S.A. v. Browrb64 U.S. 915, 919 (2011).
Mr. Scher attests he never hasited Kansas and that WPD@ver has litigated a case in
Kansas. Doc. 27-1 at 1-2 (Scher Aff. 1 2-8pthing in Mr. Howard’s Complaint even
suggests a contrary conclusiomstead, the Comgplat identifies Mr. Scher and WPDS as
California residents without adweing any allegations tying thetm Kansas. Doc. 1 at 3
(Compl. 1 4)see also idat 4. And, in failing to respond atimely fashion to Mr. Scher’s and
WPDS'’s motion, Mr. Howard failed to sustdirs minimal burden to overcome Mr. Scher’s
attestations and to establiske ttourt’s personal jurisdictioover Mr. Scher and WPDS. The
court thus dismiss Count Five against Bcher and WPDS without prejudice.

C. Dismissal of Claim Against Ms. Haskins

Rule 4 of the Federal Rules of Civil Prdcee governs service pfocess. Under the
Rule:

If a defendant is not served within 90 days after the complaint is filed, the court—

on motion or on its own after notice to the plaintiff—must dismiss the action
without prejudice against that defendantooder that servicke made within a

18



specified time. But if the plaintiff shazgood cause for the failure, the court must
extend the time for servider an appropriate period.

Fed. R. Civ. P. 4(m). Well over a year hagpskd since Mr. Howard commenced this action,
but Mr. Howard has yet to complete servicguaicess on Ms. Haskins. And, the court extended
the deadline for Mr. Howard to complete serna¢g@rocess and provided Mr. Howard notice that
if he did not show cause for his failure to seMs. Haskins, the court would dismiss his action
against her for failure to prosecut8eeDoc. 14 (extending Rule 4(m) deadline for service of
process on Ms. Haskins); Doc. 35 (Notice @&rder to Show Cause for failure to serve
Ms. Haskins). Mr. Howard has not replied te tHotice and Order to Show Cause. The court
thus dismisses without prejudice Count Fiveagainst Ms. Haskins for failure to complete
service of process and failure to prosecute.

IT IS THEREFORE ORDERED BY THE COURT THAT Farmers and Mid-
Century’s Motion to Dismiss (Doc. 24) is granted.

IT IS FURTHER ORDERED BY THE COURT THAT Counts One, Three, Four, and
Five against Farmers and Mid-Century adssed with prejudice and Count Two against
Farmers and Mid-Century dismissed without prejudice.

IT IS FURTHER ORDERED BY THE COURT THAT Mr. Scher and WPDS’s
Motion to Dismiss Action (Doc. 26) is granted.

IT IS FURTHER ORDERED BY THE COURT THAT Count Five against Mr. Scher
and WPDS is dismissed without prejudice.

IT IS FURTHER ORDERED BY THE COURT THAT Mr. Howard’s Count Five
claim against Ms. Haskins is dismissed withpigjudice for failure tacomplete service of

process and failure to prosecute.
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IT IS FURTHER ORDERED BY THE COURT THAT the Clerk of the Court is
directed to close this case.
IT IS SO ORDERED.
Dated this 23rd day of Juy, 2019, at Kansas City, Kansas.
s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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