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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
CRISSMCcELDRIDGE CLAY,
Plaintiff,
V. CASE NO. 20-3120-SAC
JACOB EARLY, et al.,

Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Criss McEldridge Clay is herebgquired to show good cause, in writing, to the
Honorable Sam A. Crow, United StatDistrict Judge, why this caskould not be dismissed due
to the deficiencies in Plaintiff's Complaint therte discussed herein. RIif is also given the
opportunity to file an amended comjpliato cure the diciencies.
|. Natureof the Matter beforethe Court

Plaintiff brings thispro se civil rights action pursuant to 42 U.S.C. § 1983. The Court
granted Plaintifleave to proceeth forma pauperis. (Doc. 3.) Plaintiffis incarcerated at the
Hutchinson Correctional Facility iHutchinson, Kansas (“HCF”).

Plaintiff alleges thabn March 9, 2020, after Head finished eating dner in the chow hall,
Plaintiff was walking out the door when Defendgatly and another security member approached
Plaintiff. Defendant Early instructed Plaintiéf turn around and cuff up because he noticed that
Plaintiff's top button of his restriction jumpsuit was unbuttoned while Plaintiff was eating.
Plaintiff informed Early that it constricts hisrtdat. Defendant Early todRlaintiff to a strip out
room and started the strip out procedure. DBedmt Early asked Plaintiff to squat and cough, and

then told Plaintiff to do it again and to stick Plaintiff's finger inside his anal cavity. Plaintiff did
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as instructed. Plaintiff was left in the stgout room for about twenty minutes before being
released back to population.

Plaintiff alleges that Defendant Early and others usg Searches as punishment.
Plaintiff alleges that instructingim to put his finger into his ah cavity was a violation of his
privacy, and Plaintiff shouldave been allowed to go to a dry cellaintiff alleges that his failure
to button his top button is not a legitimate security concern warranting a strip search. Plaintiff
alleges that he is transgender and Defend@amty harasses him by making comments about
Plaintiff being a man and not woman and conducting trivial seaeshto look at Plaintiff.
Plaintiff alleges that the harassment started vetafi wanted to finadut Plaintiff’'s gender.

Plaintiff alleges that Warden Schnurr haduwty to protect Plaintiff from sexual abuse,
forces Plaintiff to be around Bendant Early, andandones inappropriatend harassing strip
searches.

Plaintiff names as Defendanf&acob Early; SST CO1 Officat HCF; and Daniel Schnurr,
Warden at HCF. Plaintiff sues the Defendantgheir individual capacities. Plaintiff seeks
$130,000 for “harassing behavior, emotional dsgthmental,” and seeks to prevent Defendant
Early from doing strip searches, poovide training, and to mowlaintiff or reassign Defendant
Early.

II. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisonermgaekef against a
governmental entity or an officer or an empmeyof a governmental entity. 28 U.S.C. § 1915A(a).
The Court must dismiss a complamr portion thereof if a plaintiff has raised claims that are

legally frivolous or malicious, that fail to stageclaim upon which relief may be granted, or that
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seek monetary relief from a defendant wharisune from such relief. 28 U.S.C. § 1915A(b)(1)-
(2).

“To state a claim under 8§ 1983, a plaintiff must allege the violation of a right secured by the
Constitution and laws of the United States, amgst show that the alleged deprivation was
committed by a person acting under color of state laWiést v. Atkins, 487 U.S. 42, 48 (1988)
(citations omitted);Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and appless stringent standardisan formal pleadings
drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as trunderson v. Blake, 469 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the allegatinr@sscomplaint, however true, could not raise
a claim of entitlement to relief,” dismissal is appropriatell Atlantic Corp. v. Twombly, 550
U.S. 544, 558 (2007).

A pro se litigant’'s “conclusory allegationsithout supporting factual averments are
insufficient to state a claim upon which relief can be basddadll v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[A] plaintiff's obligation to provide the ‘grounds’ of his ‘entitlement to
relief’ requires “more than labels and conclusiars] a formulaic recitatioof the elements of a
cause of action.” Twombly, 550 U.S. at 555 (citations omitfe The complaint's “factual
allegations must be enough to raise a righet®f above the speculatitevel” and “to state a
claim to relief that is plausible on its faceld. at 555, 570.

The Tenth Circuit Court of Appeals has explaitidt, to state a claim in federal court, a
complaint must explain what each defendant did todtbee plaintiff]; when the defendant did it;
how the defendant’s action harmed [the plaintifhd, what specific legal right the plaintiff

believes the defendant violated Nasious v. Two Unknown B.I.C.E. Agents, 492 F.3d 1158, 1163
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(10th Cir. 2007). The courtwill not supply additional faatal allegations to round out a
plaintiff's complaint or construct adal theory on a platiff's behalf.” Whitney v. New Mexico,
113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out thtae Supreme Court’s decisions Tawombly and
Erickson gave rise to a new standard of ewifor 8§ 1915(e)(2)(B)(ii) dismissalsSee Kay v.
Bemis, 500 F.3d 1214, 1218 (10th CR007) (citations omitted)ee also Smith v. United Sates,

561 F.3d 1090, 1098 (10th Cir. 2009As a result, courts “look to ¢éhspecific allgations in the
complaint to determine whether they #aéaly support a legal claim for relief."Kay, 500 F.3d at
1218 (citation omitted). Under this new stand&adplaintiff must ‘nudge his claims across the
line from conceivable to plausible.”Smith, 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely be true,” but rather refers “to the scope of the allegations in a
complaint: if they are so general that theycompass a wide swath of conduct, much of it
innocent,” then the plaintiff has not “nudged Jhidaims across the line from conceivable to
plausible.” Robbinsv. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citihgombly, 127 S.

Ct. at 1974).

1. DISCUSSION

1. Fourth Amendment Claim

Plaintiff alleges that the sgrisearch violated kiFourth and Eighth Amendment rights. A
strip search of an inmate may implicate btfburth Amendment privacinterests and Eighth
Amendment Cruel and Unusual Punishment conceHerfis v. Rocchio, 1997 WL 787185, *2
(10th Cir. Dec. 24, 1997).

Although the Supreme Court h&sreclosed any Fourth Amendment challenge to the

search of a prison cell, the court “has redpgth a qualitative difference between property
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searches and searches of a prisoner’s pers@urin v. White, 880 F.2d 1188, 1191 (10th Cir.
1989). The Supreme Court Bell v. Wolfish, preserved a prisonerjsrivacy interest in the
integrity of his own person, and applied aditional Fourth Amediment analysis to a
constitutional challenge by pasers to personal body searchd3unn, 880 F.2d at 1191 (citing
Bell v. Wolfish, 441 U.S. 520, 558 (1979)).

The Supreme Court developedaancing test to evaluatee reasonableness of a strip
search. Bdll, 441 U.S. at 559. Factors to be considémndtie balancing process include: (1) the
scope of the particular intriam; (2) the manner in which ¢hsearch is anducted; (3) the
justification for initiating it; and (4) the place in which the search is conduckdd. Given these
considerationsBell held that visual body-cavity stripearches without probable cause were
reasonable in light of corcéonal security needsld. at 559—-60see also Leek v. Miller, 698 F.
App’x 922, 926 (10th Cir. 2017) (unpublished) (statiraf tistrip searches of prisoners are not per
se prohibited”) (citing~armer v. Perrill, 288 F.3d 1254, 1260 (10th Cir. 2002) (recognizing that
prisoner strip searches must be “reasonably cklata legitimate penological interest” (emphasis
omitted))).

“In addressing this type afonstitutional claim courts must defer to the judgment of
correctional officials unless the record contanbstantial evidence showing their policies are an
unnecessary or unjustitieresponse to problenas jail security.” Florence v. Board of Chosen
Freeholdersof Cty. Of Burlington, 566 U.S. 318, 322—-23 (2012¢e also Whitehead v. Mar cantel,

766 F. App’x 691, 700 (10th Cir. April 2, 2019) (unfisbed) (allegation fi¢ed to state a valid
claim for relief where plaintiff failed to pleadd&s from which a plausiblinference can be drawn
that the action was not reasonably related to a legitimate penological interest). The Balrt in

emphasized that “preserving imt@l order and discipline are
essential goals that may requilienitation or retraction of the
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retained constitutional rights of convicted prisoners.” . . . . “Prison
officials must be free to take appropriate action to ensure the safety
of inmates and corrections personnel. . Accordingly, we have
held that even when an institoial restriction infringes a specific
constitutional guarantee, . the practice must be evaluated in light
of the central objective of [@on administration, safeguarding
institutional security.” . .. Thyson issues of fiternal order and
discipline” or “institutional security,” courts should accord
“wide-ranging deference” to prison officials, unless there is
“substantial evidence in the record to indicate the officials have
exaggerated their response.”

Dunn, 880 F.2d at 1191 (quotingell, 441 U.S. at 546-48) (internaitations omitted). The
Supreme Court has recently acknowledged thatypis of procedure is reasonable and designed
to uncover contraband:

Petitioner acknowledgesahcorrectional officers must be allowed

to conduct an effective search durthg intake process and that this

will require at least some detaineedfitheir genitals or cough in a

squatting position. These procedyramilar to the ones upheld in

Bell, are designed to uncover cotaad that can go undetected by a

patdown, metal detector, anchet less invasive searches.
Florence, 566 U.S. at 334. “[C]orrectional officelmust be permitted to devise reasonable
search policies to detect and deter the mssse of contraband iheir facilities.” Id. at 328;see
also Hudson v. Palmer, 468 U.S. 517, 522-523 (19848lock v. Rutherford, 468 U.S. 576, 584—
585 (1984)

Plaintiff's claims involve a single strip search that was conducted in a private rSean.
Hyberg v. Enslow, 801 F. App’x 647, 650-51 (10th Cir. Feb. 21, 2020) (unpublished) (finding no
constitutional violation despitplaintiff's conclusory allegatiothat search was conducted in a
demeaning and derogatory way) (citirgrmer, 288 F.3d at 1260 (recognig a strip search may
be unreasonable if conducted in the open, “visibla number of other inmates and staff,” and

without regard for the inmate’s privacy interestsge also id. at 1261 (“[l]nfringements on

prisoners’ constitutional rights must not be arbytrar irrational, nor an exaggerated response to
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security needs.” (interhguotation marks omitted)Raughtery v. Harris, 476 F.2d 292, 294 (10th
Cir. 1973) (rejecting contention that rectal cavity searches must be conducted by medical doctors
in complete privacy)¢f., e.g., Hayesv. Marriott, 70 F.3d 1144, 1147 (10th Cir. 1995) (reversing
grant of summary judgment on Fourth Amendn@aim where inmate alleged he was subjected
to a video recorded “body cavity search [conddfie the presence of over 100 people, including
female secretaries and case managers from other buildiGgétipun v. DeTella, 319 F.3d 936,
940 (7th Cir. 2003) (holding inmate stated aghEh Amendment claim by alleging that during
search, guards made “ribald comments and sexealbicit gestures,*forced him to perform
sexually provocative acts,” and female gudidere neither mere passersby nor performing [a]
legitimate penological function,” but “were insteadited spectators” (iternal quotation marks
omitted)).

Plaintiff acknowledges that he had his top buttmbuttoned in violatin of prison rules.
Therefore, with respécto issues involving “internal der and discipline” or “institutional
security,” courts should accord “wide-ranging defee” to prison officials, unless there is
“substantial evidence in the recotd indicate the officials have exaggerated their response.”
Dunn, 880 F.2d at 1191 (quotiriggll, 441 U.S. at 547-48) (internatations omitted). Plaintiff’s
Fourth Amendment claims are subject to dismigsafailure to allege sufficient facts to show a
constitutional violation.

2. Eighth Amendment Claim

A prison official violates the Eighth Aemdment when two requirements are meéarmer
v. Brennan, 511 U.S. 825, 834 (1994). “First, the deption alleged must be, objectively,
‘sufficiently serious.” 1d. To satisfy the oleictive component, a prisoner must allege facts

showing he or she is “incarcéed under conditions posing a sulosia risk of serious harm.”
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Id.; Martinezv. Garden, 430 F.3d 1302, 1304 (10th Cir. 2005). The Eighth Amendment requires
prison and jail officials to prodie humane conditions of confinement guided by “contemporary
standards of decency.Estelle v. Gamble, 429 U.S. 97, 103 (1976). The Supreme Court has
acknowledged that the Constitution “‘does notnaf@te comfortable prisons,” and only those
deprivations denying ‘the minimal civilized measwf life’'s necessities’ arsufficiently grave to

form the basis of an Eighth Amendment violationWilson v. Seiter, 501 U.S. 294, 298 (1991)
(internal citations omitted). Indeed, prison conditions may be “restrictive and even harsh.”
Rhodesv. Chapman, 452 U.S. 337, 347 (1981). “Under the Eighth Amendment, (prison) officials
must provide humane conditions of confinement by ensuring inmates receive the basic necessities
of adequate food, clothing, stesl, and medical care and lgking reasonable measures to
guarantee the inmates’ safetyNcBride v. Deer, 240 F.3d 1287, 1291 (10th Cir. 2001) (citation
omitted).

The second requirement for an Eighth Amerdirviolation “follows from the principle
that ‘only the unnecessary and wanton infliction of pain implicates the Eighth Amendment.”
Farmer, 511 U.S. at 834. Prison officials must havsudficiently culpable state of mind,” and in
prison-conditions cases that state of mind is “eelbe indifference” to inmate health or safety.
Id. “[T]he official must both be aware of fadt®m which the inference could be drawn that a
substantial risk of serious harm exisiad he must also draw the inferencdd. at 837. “The
Eighth Amendment does not outlaw cruel and uau&onditions’; it outaws cruel and unusual
‘punishments.” Id. It is not enough to edibish that the official sould have known of the risk
of harm. 1d.

Because the sufficiency of a conditions-ofainement claim depends upon “the particular

facts of each situation; the ‘circumstances, natmd duration’ of the challenged conditions must
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be carefully considered.”Despain v. Uphoff, 264 F.3d 965, 974 (10th Cir. 2001) (quoting
Johnson v. Lewis, 217 F.3d 726, 731 (9th Cir. 2000)). “White single factor controls . . . the
length of exposure to the conditions is often of prime importandd.” As the severity of the
conditions to which an inmate is exposed incesathe length of exposure required to make out a
constitutional violation decrease Accordingly, “minor depriations suffered for short periods
would not rise to an Eighth Amendment viotettj while ‘substantial deprations. . .” may meet
the standard despiteshorter duration.”ld. (citations omitted).

Plaintiffs’ allegations fail to show he ‘imcarcerated under conditions posing a substantial
risk of serious harm.” Plaiifit has also failed to allege “deliberate indifference” by any
defendant. Plaintiff should shasause why his claims should notdiemissed for failure to state
a claim.

V1. Responseand/or Amended Complaint Required

Plaintiff is required to show good cause why B8omplaint should not be dismissed for the
reasons stated herein. Pldinis also given the opportunitjo file a complete and proper
amended complaint upon court-approved forms ¢hegs all the deficiencies discussed hetein.
Plaintiff is given time to file a complete and pesamended complaint in which he (1) raises only

properly joined claims and defendants; (2) alegefficient facts to state a claim for a federal

L In order to add claims, significant factual allegations, or change defendants, a plaintiff must submit a complete
amended complaint.See Fed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original
complaint, and instead completely supeliess it. Therefore, any claims or allegations not included in the amended
complaint are no longer before the coutt.follows that a plaintiff may not simply refer to an earlier pleading, and the
amended complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including
those to be retained from the original complaint. Plaintiff must write the number of this case (20-3120-SAC) at the
top of the first page of his amended complaint anadnhet name every defendanttime caption of the amended
complaint. See Fed. R. Civ. P. 10(a). Plaintiff should alsefer to each defendant again in the body of the
complaint, where he must allege facts describingutienstitutional acts taken by each defendant including dates,
locations, and circumstances. Plaintiff must allegeigefft additional facts to show a federal constitutional
violation.

9
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constitutional violation and shoavcause of action in federal cowatid (3) alleges sufficient facts
to show personal participation by each named defendant.

If Plaintiff does not file an amended complaiithin the prescribed time that cures all the
deficiencies discussed hereitliis matter will be decidedbased upon the current deficient
Complaint and may be dismisskul failure to state a claim.

IT ISTHEREFORE ORDERED THAT Plaintiff is granted untiDctober 9, 2020, in
which to show good cause, in writing, to therndrable Sam A. Crow, United States District
Judge, why Plaintiff's Complaint should not ismissed for thesiasons stated herein.

IT IS FURTHER ORDERED that Plaintiff is also granted untdctober 9, 2020, in
which to file a complete and proper amended complaint to cure all the deficiencies discussed
herein.

The clerk is directed teend § 1983 forms and insttions to Plaintiff.

IT 1SSO ORDERED.

Dated September 9, 2020, in Topeka, Kansas.

g/ Sam A. Crow
Sam A. Crow
U.S. Senior District Judge
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