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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
ERIC LaMONT TROTTER,
Plaintiff,
V. CASE NO. 20-3230-SAC
SAM CLINE, et al.,
Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Eric LaMont Trotter is hereby geired to show good cause, in writing, to the
Honorable Sam A. Crow, United&és District Judge, why thaction should not be dismissed
due to the deficiencies in Plaintiffs Complainaithare discussed hereilaintiff is also given
an opportunity to file a proper amendmamplaint to cure the deficiencies.
|. Nature of the Matter beforethe Court

Plaintiff brings thispro secivil rights action pursuant t42 U.S.C. § 1983. Plaintiff is
incarcerated at the El Dorado i@ectional Facility in ElI Dordo, Kansas (“EDCF”). The Court
granted Plaintiff leave to proceedforma pauperis

Plaintiff alleges that therison failed to keep him f&a after potential danger was
reported. Plaintiff reported his concerns @wrrections CounseloMarlene Brooks, who
forwarded Plaintiff's concerns to E.A.l. and knélvere was a substantial risk of Plaintiff being
seriously harmed. Plaintiff was placed at ED@#spite the report. E.A.l. failed to protect
Plaintiff and to follow-up to make sure Plafhtwas placed where harm could not be done.

Plaintiff was attacked twice in tweeks in his cellral in the gym. Plaintiff was attacked with
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padlocks causing severe head injuries.

Plaintiff names as defendants: Sam E€linvarden at EDCF; EDCF; E.A.l; and
Classification. Plaintiff seeks monetary damages.

II. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisonermgaekef against a
governmental entity or an officer or aamployee of a governmental entity. 28 U.S.C.
8§ 1915A(a). The Court must dismiss a complaintportion thereof if a plaintiff has raised
claims that are legally frivolous or maliciousatHail to state a claimpon which relief may be
granted, or that seek monetary relief frondefendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under § 1983, a plaintiff mabége the violation of a right secured by
the Constitution and laws of the United States] must show that theleged deprivation was
committed by a person acting under color of state lawést v. Atkins487 U.S. 42, 48 (1988)
(citations omitted);Northington v. Jacksqn973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and appless stringent standardisan formal pleadings
drafted by lawyers.”Erickson v. Pardus551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as trAederson v. Blaket69 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the altelyes in a complainthowever true, could not
raise a claim of entitlement to relief,” dismissal is appropri&ell Atlantic Corp. v. Twombjy
550 U.S. 544, 558 (2007).

A pro se litigant’'s “conclusory allegationsithout supporting factual averments are
insufficient to state a claim upon which relief can be baséthll v. Bellmon 935 F.2d 1106,

1110 (10th Cir. 1991). “[ADplaintiff's obligation to provide th&rounds’ of his ‘entitlement to



relief’ requires “more than labels and conclusiars] a formulaic recitatioof the elements of a
cause of action.” Twombly 550 U.S. at 555 (citations omiife The complaint's “factual
allegations must be enough to raise a righet®f above the speculatitevel” and “to state a
claim to relief that is plausible on its facdd. at 555, 570.

The Tenth Circuit Court of Apgals has explained “that, taatt a claim in federal court,
a complaint must explain what each defendant did todtbeseplaintiff]; when the defendant
did it; how the defendant’s action harmed [thiaintiff]; and, whatspecific legal right the
plaintiff believes the defendant violatedNasious v. Two Unknown B.I.C.E. Agert92 F.3d
1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff's complaint oconstruct a legal theomgn a plaintiff's behalf.” Whitney v. New
Mexicq 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out thae Supreme Court’s decisions Twomblyand
Ericksongave rise to a new standard of ewvifor 8 1915(e)(2)(B)(ii) dismissalsSeeKay v.
Bemis 500 F.3d 1214, 1218 (10th Cir. 2007) (citations omitteelg; alsdSmith v. United States
561 F.3d 1090, 1098 (10th Cir. 2009s a result, courts “look to ¢hspecific allegations in the
complaint to determine whether they ddaly support a legal claim for relief.Kay, 500 F.3d at
1218 (citation omitted). Under this new standdadplaintiff must ‘nudge his claims across the
line from conceivable to plausible.’Smith 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so geral that they encompass a wislgath of conduct, much of it
innocent,” then the plaintiff has not “nudged [hdaims across the line from conceivable to
plausible.” Robbins v. Oklahom#&19 F.3d 1242, 1247 (10€ir. 2008) (citingTwombly 127 S.

Ct. at 1974).



[11. DISCUSSION

1. Failureto Protect

Plaintiff asserts thathe Defendants failetb protect him by housing him at EDCF.
“Under the Eighth Amendment, prison officialsvieaa duty to ‘provide humane conditions of
confinement,” including ‘tak[ing] reasonable measueguarantee the safety . . . inmates.”
Requena v. Robert893 F.3d 1195, 1214 (10th Cir. 2018¢rt. denied 139 S. Ct. 800 (2019)
(quoting Farmer v. Brennan511 U.S. 825, 832 (1994) (quotation marks omitted)). This duty
includes “a duty to protect pogers from violence at tHends of other prisonerdfarmer, 511
U.S. at 833 (ellipsis and quotation marks omitted} prevail on a failure to protect claim, a
plaintiff must show: “(1) ‘thathe conditions of highcarceration present an objective substantial
risk of serious harm’ and (2) ‘prison officialschaubjective knowledge of étrisk of harm,’ ‘[ijn
other words, an official must both be awarehaf facts from which the inference could be drawn
that a substantial risk of serious harm exiatsd he must also draw the inferenceRequena
893 F.3d at 1214 (citation omitted).

“The unfortunate reality is that thredadstween inmates are common and do not, under all
circumstances, serve topute actual knowledge of a substantial risk of harifuirner v. Okla.
Cty. Bd. of Cty. Comm’r804 F. App’x 921, 926 (10th Ci2020) (unpublished) (citinilarbury
v. Warden 936 F.3d 1227, 1236 (11th Cir. 2019) (pmmiam) (internal quotation marks
omitted); Prater v. Dahm89 F.3d 538, 541 (8th Cir. 1996) (s&dn “[S]ubjective awareness of
only somerisk of harm to a prisoner is insuffent for a deliberate-indifference claim.Id.
(citing Marbury, 936 F.3d at 1238). Rather, “officials mpstssess enough details about a threat

to enable them to conclude thapresents a strongelihood of injury, nota mere possibility.”

Id. (citing Marbury, 936 at 1236 (internal quditan marks omitted)).



Plaintiff alleges that the prisdiailed to protect him but failo include any facts as to
what potential harm he relayéa Brooks, when he relayed thidormation, who was responsible
for his assignment, or when the attacks occurr®de Gray v. Sorrel§44 F. App’x 563, 571
(10th Cir. 2018) (unpublished)ifling allegations of failure tgrotect too conclusory to
establish personal participation and faitedallege specific content of emailsge also Leonard
v. Lincoln Cty. Bd. of Comm’r§90 F. App’x 891, 894 (10th Cir. 2019) (unpublished) (finding
plaintiff's general request and gvence did not put jail officials onotice that he was at risk of
being assaulted). Plaintifheuld show good cause why is claim should not be dismissed for
failure to state a claim. Plaintiff shouldopide additional factuasupport in any amended
complaint that he files.

2. Detention Facility

Plaintiff names the EDCF as a defendafito state a claim under § 1983, a plaintiff
must allege the violation of a right secured by the Constitution and laws of the United States, and
must show that the alleged deprivation was committed pgreonacting under color of state
law.” West v. Atkins487 U.S. 42, 48 (1988) (emphasis addd@ison and jail facilities are not
proper defendants because none is a “persalojest to suit for money damages under § 1983.
SeeWill v. Michigan Dept. of State Policd91 U.S. 58, 66, 71 (1989 lark v. Anderson
No. 09-3141-SAC, 2009 WL 2355504t *1 (D. Kan. July 29, 2009)see alsoAston V.
Cunningham No. 99-4156, 2000 WL 796086 at *4 n.3 @1 @ir. Jun. 21, 2000) (“a detention
facility is not a person or legally created entity capable of being suBd®ekros v. Iscqgn
No. 95-3277-GTV, 1995 WL 462241, at *1 (D. Kaluly 18, 1995) (“[T]he Reno County Jail
must be dismissed, as a jail is not a ‘person’ iwithe meaning of § 1983.”). Plaintiff's claims

against the EDCF are subject to dismissal.



Plaintiff also names “Classification” and “E.A.las defendants. Neither is a “person”
capable of being sued under § 1983. Plaintifstmame an individual defendant and specify
what that person did to violate his constitutional rights.

3. Personal Participation

Plaintiff names Warden Cline as a defendamtlaintiff has failed to allege how the
Warden personally participated in the deprivatiéhis constitutional rights, and appears to rely
on the supervisory status of the Warden. Anmsseclement of a civil rights claim against an
individual is that peren’s direct personal participation in the acts or inactions upon which the
complaint is basedKentucky v. Graham73 U.S. 159, 165-66 (1983)ujillo v. Williams 465
F.3d 1210, 1227 (10th Cir. 2006jpote v. Spiegell18 F.3d 1416, 1423-24 (10th Cir. 1997).
Conclusory allegations of inwedment are not sufficientSeeAshcroft v. Igbal 556 U.S. 662,
676 (2009) (“Because vicarious liability is inapplitabo . . . § 1983 suits, a plaintiff must plead
that each Government-official defendant, tlglouthe official’'s own individual actions, has
violated the Constitution.”). As a result, a pldinit required to name each defendant not only
in the caption of tb complaint, but again itme body of the complair@nd to inclu@ in the body
a description of the acts taken by each defendant that violated plaintiff's federal constitutional
rights.

Mere supervisory status is insufficient to create personal liabityfield v. Jackson
545 F.3d 1234, 1239 (10th Cir. 2008) (supervisorustas not sufficientto create § 1983
liability). An official’s liability may not be predicated stfeupon a theoryof respondeat
superior. Rizzo v. Goode423 U.S. 362, 371 (1976Kagan v. Norton35 F.3d 1473, 1476 FN4
(10th Cir. 1994)cert. denied513 U.S. 1183 (1995). A plaintifflleging supervisory liability

must show “(1) the defendantgonulgated, created, implementedpossessed responsibility for



the continued operation of a policy that (2) caused the complained of constitutional harm, and (3)
acted with the state of mind required to establish the alleged constitutional depriv&tamds
v. Richardson614 F.3d 1185, 1199 (10th Cir. 2016%/t. denied563 U.S. 960 (2011). “[T]he
factors necessary to establish a [supervis&'$983 violation depend upon the constitutional
provision at issue, including ttstate of mind required to establiglviolation of that provision.”
Id. at 1204 (citindgbal, 129 S. Ct. at 1949). Plaintiff's ctas against Warden Cline are subject
to dismissal.

4. Classification

To the extent Plaintiff alleges that his ddi€ation was unconstitutional, he fails to state
a claim for relief. Plaintiff does not have a constitutional right to dictate where he is housed,
whether it is which facility or which classification within a facilithee Schell v. EvanS50 F.
App’x 553, 557 (10th Cir. 2013) (citingleachum 427 U.S. at 228—-2%ardoso v. Calbonet90
F.3d 1194, 1197-98 (10th Cir. 2007). Moreover, jailoidis are entitled tgreat deference in
the internal operation and admstration of the facility. See Bell v. Wolfisi41 U.S. 520, 547—
48 (1979). Plaintiff's claims regardindhis security classification arsubject to dismissal for
failure to state a claim.
V. Motion to Appoint Counsel

Plaintiff has filed a Motion for Appointment @ounsel (Doc. 3). Plaintiff argues that he
is indigent, has no family support, he has beesegregation for months, and his injuries could
have been prevented.

The Court has considered Riaif’'s motion for appointmenof counsel. There is no
constitutional right tappointment of counsah a civil case.Durre v. Dempsey869 F.2d 543,

547 (10th Cir. 1989)Carper v. DeLand54 F.3d 613, 616 (10th Cif995). The decision



whether to appoint counsel @ncivil matter lies in the disciien of the district courtWilliams v.
Meese 926 F.2d 994, 996 (10th Cir. 1991). “The dem is on the applicant to convince the
court that there is sufficiemberit to his claim to warrarnhe appointment of counsel Steffey v.
Orman 461 F.3d 1218, 1223 (10th Cir. 2006) (quotiti v. SmithKline Beecham Corp393
F.3d 1111, 1115 (10th Cir. 2004)). It is not enotihiat having counsel appointed would have
assisted [the prisoner] in presenting his strongessible case, [as] the same could be said in
any case.”Steffey461 F.3d at 1223 (quotirRucks v. Boergermanf7 F.3d 978, 979 (10th Cir.
1995)).

In deciding whether to appoisbunsel, courts must evaludtee merits of a prisoner’s
claims, the nature and complexity the factual and legal issues, and the prisoner’s ability to
investigate the facts and present his claimill, 393 F.3d at 1115 (citinRucks 57 F.3d at
979). The Court concludes in this case that (1) itotsclear at this juriare that Plaintiff has
asserted a colorable claim against a namedndafd; (2) the issues are not complex; and (3)
Plaintiff appears capable of eglately presenting facts andyaments. The Court denies the
motion without prejudice to refiling the motionRiaintiff’'s Complaintsurvives screening.

V. Response and/or Amended Complaint Required

Plaintiff is required to show good cause wig Complaint should not be dismissed for

the reasons stated herein. R is also given the opportunitio file a complete and proper

amended complaint upon court-approved forms ¢hegs all the deficiencies discussed hetein.

1 To add claims, significant factual allegations, or change defendants, a plaintiff must submiletecampnded
complaint. SeeFed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original complaint, and
instead completely supersedes it. Therefore, any claimidegations not included in the amended complaint are no
longer before the court. It follows that a plaintiff may not simply refer to an earlier pleading, and the amended
complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including those to
be retained from the original complaint. Plaintiff mwsite the number of this case (20-3230-SAC) at the top of the
first page of his amended complaint and he must name every defendant in the caption ehtlerl asomplaint.
SeeFed. R. Civ. P. 10(a). Plaintiff should also refeeémh defendant again in the paaf the amended complaint,
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Plaintiff is given time to file a complete amdoper amended complaint in which he (1) raises
only properly joined claims and defendants; (B¢ges sufficient facts to state a claim for a
federal constitutional violation and show a cause of action in federal court; and (3) alleges
sufficient facts to show personal peipation by each named defendant.

If Plaintiff does not file an amended complawmithin the prescribed time that cures all
the deficiencies discussed herein, this maitéirbe decided based upon the current deficient
Complaint and may be dismissed without liert notice for failure to state a claim.

IT IS THEREFORE ORDERED THAT Plaintiffs Motion for Appointment of
Counsel (Doc. 3) idenied without preudice.

IT ISFURTHER ORDERED that Plaintiff is granted untiDctober 26, 2020, in which
to show good cause, in writingp the Honorable Sam A. Crownited States District Judge,
why Plaintiff's Complaint should not besihhissed for the reasons stated herein.

IT ISFURTHER ORDERED that Plaintiff is also granted untdctober 26, 2020, in
which to file a complete and proper amended complaint to cure all the deficiencies discussed
herein.

The clerk is directed teend § 1983 forms and insttions to Plaintiff.

IT 1SSO ORDERED.

Dated September 24, 2020, in Topeka, Kansas.

g/ Sam A. Crow
Sam A. Crow
U.S. Senior District Judge

where he must allege facts describing the unconstitutamia taken by each defendant including dates, locations,
and circumstances. Plaintiff must allege sufficierittmhal facts to show a federal constitutional violation.



