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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

AMONEO LEE,
Petitioner,
V. CASE NO. 20-3247-SAC
DAN SCHNURR, Warden,
Hutchinson Correctional Facility,
etal,
Respondents.

ORDER TO SHOW CAUSE

This matter is a petition fowrit of habeas corpus fidepursuant to 28 U.S.C. § 2254.
The Court has conducted an initial review of fetition under Rule 4 of the Rules Governing
Section 2254 Cases in the Unite@t8s District Courts. For the reasons that follow, the Court
directs Petitioner to show cause whis matter should not be dismissed.
Background

Petitioner was convicted by a jury of fickgree murder and criminal possession of a
firearm. State v. LeeCase No. 96—-CR-1375 (Sedgwick CoubDtgtrict Court). Petitioner was
sentenced in 1997 to a hard 40 sentenceitidhetr appealed and the€ansas Supreme Court
affirmed on March 5, 1999State v. Leg266 Kan. 804, 977 P.2d 263 (1999).

Petitioner filed his first state habeas peti in Sedgwick CountyDistrict Court (Case
No. 00—CV-1206) on April 17, 2000, which remainezhding until the Kansas Supreme Court
denied review in 2001Lee v. StateNo. 86,058 (Kan. Ct. App. Oct. 12, 20049y. denied272
Kan. 1418 (2001). Petitioner fileddr additional state petitiorts motions in Sedgwick County
District Court: the second petition (Case No. 04—CV-2700)fiemson June 25, 2004, and the
Kansas Court of Appeals affirmed on July 2007 (Case No. 96,286); the first motion to correct

illegal sentence (Case No. 96—-CR-1375) wiasl fon July 28, 2008, and remained pending until
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the Kansas Supreme Couaffirmed on January 21, 201$tate v. LeeCase No. 101,638, 245
P.3d 1056 (Table), 2011 WL 433533); the second matiaorrect illegal sentence was filed on
August 11, 2014, and remained pending through April 29, 2016, when the Kansas Supreme
Court reversed the district cdigrdecision granting the motios{ate v. Lee304 Kan. 416, 372
P.3d 415 (April 29, 2016); and the third petit (Case No. 16—CV-2009) was filed on
September 1, 2016, and remained pending thréiepruary 28, 2019, when the Kansas Supreme
Court denied reviewlLgee v. StateCase No. 117,813, 419 P.3d 81 (Table), 2018 WL 2271398
(Kan. Ct. App. May 18, 2018jev. deniedFeb. 28, 2019)).

Petitioner filed the instant 8§ 2254 piemn in this Court on September 13, 2020.
Petitioner alleges as Ground One tthet Supreme Cotls decision inAlleyneannounced a new
substantive rule of constitutional law, which mbstapplied retroactively to cases on collateral
review. As Ground Two, Petitioner claims in the alternative Alaiyneannounced a watershed
rule of criminal procedure that must be apgplietroactively to casesn collateral review under
Teague v. Lane Petitioner alleges that he raiseé itesues in Grounds One and Two in Case
No. 16—-CV-2009.

Discussion

This action is subject to the one-year litida period established by the Antiterrorism
and Effective Death Penalty Act of 1996AEDPA”) in 28 U.S.C. § 2244(d). Section
2244(d)(1) provides:

(d)(1) A 1-year perioaf limitation shall apply to an application
for a writ of habeas corpus byparson in custody pursuant to the
judgment of a State court. Thmitation period shall run from the
latest of —

(A) the date on which the judgment became final by the

conclusion of direct review othe expiration of the time for
seeking such review;
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(B) the date on which the impedent to filing an application
created by State action in violati@f the Constitution or laws of
the United States is removed, if the applicant was prevented from
filing by such State action;
(C) the date on which the constitunal right asserted was initially
recognized by the Supreme Couftthe right has been newly
recognized by the Supreme Cbuand made retroactively
applicable to cases on collateral review; or
(D) the date on which the factual predicate of the claim or claims
presented could have been discedethrough the exercise of due
diligence.

28 U.S.C. § 2244(d)(1).

The one-year limitation period generaliyns from the date the judgment becomes
“final,” as providedby § 2244(d)(1)(A). See Preston v. GibspA34 F.3d 1118, 1120 (10th Cir.
2000). Under Supreme Court law,irgtt review” concludes whethe availability of direct
appeal to the state courts and request foreverbd the Supreme Couiave been exhausted.
Jimenez v. Quarterman55 U.S. 113, 119 (2009). The Rutdghe U.S. Supreme Court allow
ninety days from the date of the conclusion oéclirappeal to seek cemawi. Sup. Ct. R. 13(1).
“[1]f a prisoner does not file a petition for writ aertiorari with the United States Supreme Court
after [his] direct appeal, the otyear limitation period begins to run when the time for filing a
certiorari petition expires.United States v. Hurs822 F.3d 1256, 1259 (10th Cir. 2003). The
limitation period begins to run the dasfter a conviction becomes final.See Harris v.
Dinwiddie 642 F.3d 902, 906—07 n.6 (10th Cir. 2011).

The statute also contaiagolling provision:

The time during which a properfjled application for State post-
conviction or other coditeral review with respect to the pertinent

judgment or claim is pending shalot be counted toward any
period of limitation undr this subsection.
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28 U.S.C. § 2244(d)(2).

Finally, the one-year limitation period is lgact to equitable tolling “in rare and
exceptional circumstancesGibson v. Klinger 232 F.3d 799, 808 (2000) (citation omitted).
This remedy is available only “when an inmate diligently pursues his claims and demonstrates
that the failure to timely file was caused bytraordinary circumstaes beyond his control.”
Marsh v. Soares223 F.3d 1217, 1220 (10th Cir. 2000). @irstances that warrant equitable
tolling include “for example,when a prisoner is actuallinnocent, when an adversary’s
conduct—or other uncontrollable circumstanegsevents a prisoner from timely filing, or
when a prisoner actively pursues judicial reraedbut files a deficient pleading during the
statutory period.”Gibson 232 F.3d at 808 (internal citatioomitted). Likewise, misconduct or
“egregious behavior” by an attornayay warrant equitable tollingHolland v. Florida 560 U.S.
631, 651 (2010). However,s]imple excusable neglewd not sufficient.”Gibson 232 F.3d at
808 (citation omitted).

Where a prisoner seeks equitable tollingtloam ground of actual innocence, the prisoner
“must establish that, in light of new evidence sitmore likely than not that no reasonable juror
would have found petitioner dty beyond a reasonable doubtHouse v. BeJl547 U.S. 518,
536—-37 (2006) (quotingchlup v. Delp513 U.S. 298, 327 (1995)). The prisoner must come
forward with “new reliable evidence—whethebb# exculpatory scientifievidence, trustworthy
eyewitness accounts, or cralgphysical evidence—that wast presented at trial.'Schlup 513
U.S. at 324.

Petitioner’s conviction and sentence weafirmed by the Kansas Supreme Court on
March 5, 1999. Petitioner had ninety days from dlate of the conclusion of direct appeal to

seek certiorari. Where a prisoner declines &k geview in the Supreme Court, the limitation
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period begins to run the day aftbe ninety-day period for seekj review in the Supreme Court
expires. See Harris v. Dinwiddie642 F.3d 902, 906 n.6 (10th Cir. 2011). Because Petitioner
did not seek review in the Supreme Cours, tiine began to run aor about June 4, 1999, and

ran until he filed his first stathabeas action on April 17, 2000. Thus, approximately 315 days
ran prior to his first state habeas action, leaving 50 days ramaifiven if any periods between

his state petitions and motions are not countetitid?er’'s last petition ceased to be pending on
February 28, 2019, when the Kansas Supreme Court denied review. Petitioner did not file the
instant federal petition until September 13, 2020, more than a year later.

Petitioner argues thatlleynewas not decided until 2013, and]He one-year statute of
limitations should be equitablylted because the Petitioner imbcent of the Hard 40 sentence,
as the statute under which the sentence wa@posed was unconstitutionally void from its
inception, and any sentence imposed under saidesiatubid ab initio.” (Doc. 1, at 12.)

Petitioner made the same arguments in hig $tabeas petition. Theate district court
denied Petitioner’s state heds petition in Case No. 16C¥29, based on the Kansas Supreme
Court’s decision irKirtdoll v. State No. 114,465 (Kan. May 12, 2017)Lee v. StateCase
No. 16CV2009 (Sedgwick County &rict Court, April 21, 2017).The district court noted that
the court inKirtdoll held that the rule of law declaredAfieyne“cannot be applied retroactively
to cases that were final when Alleyne was deciddd.” The court then found that Petitioner’s
case was final wheAlleynewas decided andAlleyne’s prospective-only change in the law
cannot provide the exceptionataimstances that would justify successive 60-1507 motion.”
Id. The Kansas Court of Appeals affirmed tiemial of Petitioner'state habeas petitior.ee v.

State No. 117,813, 419 P.3d 81(Table) (Kan. Ct. App. May 18, 2018).
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Plaintiff's claims are based dris argument that the Kansstate courts improperly ruled
that the Supreme Court’s decisionAlieynedid not apply retractively to providePlaintiff with
relief. The Tenth Circuit has likewise held tihdlieynedoes not apply retroactivel\see United
States v. Stangh61 F. App’x 772, 773 (10th Cir. Ma28, 2014) (unpublished) (stating that
“[wle have held that, although the Supreme CourtAlleyne did recognize a new rule of
constitutional law, the Supreme@t did not hold that the new rule was retroactively applicable
to cases on collatdreeview”) (citing In re Payne 733 F.3d 1027, 1029-30 (10th Cir. 2013));
see also United States v. Rogdi89 F. App’x 850, 851 (10th Cir. April 17, 2015) (unpublished)
(stating that “[bJutAlleynewasn’t decided until afteMr. Roger’s sentencingye have held that
Alleynedoesn’t apply retroactively on collateral review”).

The Rooker-Feldmanloctrine establishes that a federatdct court lacks jurisdiction to
review a final state court judgment because only the Supreme Court has jurisdiction to hear
appeals from final state court judgmentSee Bear v. Pattom51 F.3d 639, 641 (10th Cir.
2006). The doctrine prevents a party who losttate court proceedings from pursuing “what in
substance would be appellate review of the $takgment in a United States district court, based
on the losing party’s claim that the state judgment itself violates the loser’'s federal rights.”
Johnson v. DeGrandp12 U.S. 997, 1005-06 (1994).

The instant Petition is not timely and saibject to dismissal unless Petitioner can
demonstrate grounds for equitable or statutoltintp The Court will direct him to show cause
why his Petition should not be dismissed.

IT IS THEREFORE ORDERED THAT Petitioner is granted untiDecember 16,

2020, in which to show good cause, in writing, to the Honorable Sam A. Crow, United States
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District Judge, why his habeas claims should v® dismissed due to his failure to commence
this action within the ongear limitation period.
IT 1SSO ORDERED.
Dated November 16, 2020, in Topeka, Kansas.
g Sam A. Crow

Sam A. Crow
U.S. Senior District Judge




