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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA, ex rel )
TAYLOR SMITH, JEANNINE PREWITT, )
and JAMES AILES,

Plaintiffs and Relators,

V. Case No. 05-1073-WEB
THE BOEING COMPANY and
DUCOMMUN, INC.,

flkla AHF-DUCOMMUN, )

N N
N N N ;) Nt N

Defendants. )

MEMORANDUM AND ORDER

This matter is before the court on the following motions:
1. Boeing’s Motion to Compel (Doc. 488);

2. Boeing and Ducommun’s Motions to Strike Expert Testimony
(Doc.520/523);

3. Relators’ Motion to Compel (Doc. 541);
4. Relators’ Motion for Sanctions (Doc. 557); and
5. Boeing’s Motion to File Supplemental Brief (Doc. 578).

The rulings are set forth below.
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Background

Plaintiffs/Relators are or were Boeing employees assigned to investigate

the

manufacturing activities of Ducommun, a Boeing component parts supplier. Highly

summarized, relators allege that they discovered serious defects in the manufacturin
guality control functions at Ducommun. Relators contend that these defects resulted
delivery, over a period of years, of unapproved, bogus, and/or nonconforming par
Ducommun to Boeing (defendants herein)e§dunapproved parts were installed by Boeir
into aircraft which were then sold to the United States. Relators seek to recover dan
civil penalties and other relief based on the defendants’ submission of false payment @

to the United States in violation of thevTiFalse Claims Act (“FCA”), 31 U.S.C. 3728,

seq.

Boeing’s Motion to Compel (Doc. 488)

The genesis of Boeing’s motion tompel is a recent inquiry froll Jazeera, a
foreign news network, concerning a sworn declaration by a technical advisor for the F¢
Aviation Administration (FAA) and allegations related to this qui tam lawsuit. Because
sworn declaration had not been publicly disclosed, Boeing concluded that relators pro

the document and other information&loJazeera.
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Boeing moves to compel the production of various documents and information from

relators, arguing that this court previously ordered relators to produce “communicati
between relators and the media but that “relators still refuse to turn over respo
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documents and information.’Boeing also argues that relators’ response to two productj
requests and an interrogatory are incomplete and/or have not been supplemented as r
by Fed. R. Civ. P. 26(e)(1). Relators contend that they have complied with the cg
previous order and that discovery of counsels’ contacts with theanseonproper. The

parties’ arguments are discussed in greater detail below.

Production Request No. 13

The motion before the court is an extension of earlier discovery disputes and ru

by this court._Memorandum and OrdBroc. 217, filed June 17, 2008 (granting in part ar
denying in part Boeing’s motion to compel). The June 2008 opinion addressed a num
production requests and interrogatories and this motion concerns relators’ compliancg
that order compelling relators to produce documents responsive to Production Reque
13. That request asked for:
All documents that you provided to any person or entity engaged in
journalism, whether newspaper, magazine, website, radio or television,
referring or relating to any matter alleged in the complaint.
Relators did not seek review or otherwise appeal the June 17, 2008 Memorandum and

Relators concede that (1) one of their attorneys, William J. Skepnek, provide

independent news film producer with a copy of the FAA declaration and the depos

1

The term “communications” includes oral conversations as well as documents.
Relators correctly point out that this court’s previous order merely granted Boeing’s
request for the production of certain documents.
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testimony of the FAA technical advisor and (2) they did not supplement their respon
Production Request No. ¥3Notwithstanding these concessions, relators argue that t
have not violated the court’'s June 2008 order because Mr. Skepnek considere
declaration and deposition testimony “totestimonyas opposed to documents.” Skepne
Declaration Doc. 497-1, p.2. paragraph 12 (emphasis added). This is summarily reje
because it is an absurd argument. The written declaration and deposition transcript g
Skepnek to the film producer are “documerits.”

Relators’ suggestion that they have no obligation to supplement their respon
Production Request No. 13 is also summarilgetgd. Fed. R. Civ. P. 26(e) imposes a du
to supplement discovery responses. To prevent future controversies concerning the ¢
supplement, the court will establish a timetable in a later order for supplementatig
discovery responses pursuant to Rule 26(e)(1)((B).

Boeing also argues that redes have failed to produce (1) a statement provided

2

The producer in turn provided the declaration to Al Jazeera.

3

Mr. Skepnek’s declaration also contains a virtually unintelligible explanation of
his interpretation of Production Request No. 13. Production Request No. 13 is clear
unambiguous and any suggestion to the contrary is rejected.

Relators also argue in a supplemental brief (Doc. 545, p. 2) that there is a
difference between (Providing an opportunity to viewcertain documents and (2)
providing a copyof the documents for the individual keepand Mr. Skepnek is no
longer able to distinguish between the two groups. The court is not persuaded that
relators’ narrow interpretation of the term “provided” is a reasonable reading of

5e to
ney

d the
k
rcted

ent by

5e to

luty tc

n of

—

o

and

Production Request No. 13. More importantly, relators’ utilization of creative definitigns

and interpretations suggests a willful effort to violate the court’s order to produce
documents responsive to Production Request No. 13. This borders on litigation
gamesmanship for which the court has no patience.
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Sheila Kaplan, a producer fBran Rather Reportsin 2007 and (2) Boeing videotapes ang
other documents relators recently provided to Al JaZeRelators explain that they did not
keep a log of the documents provided to journalists and it is impossible to do so now

The assertion by relators and their counsel that they do not know what documents
have been provided to journalists is not credible. For example, making and providing cppies
of videotapes for a journalist require an expenditure of effort and resources that would not
be “forgotten” when responding to Production Request No. 13. Equally important, a number
of documents were provided to journalists and Al Jazesiike this motion was being
briefed?> The suggestion that relators and their counsel do not remember what documents
were provided to journalists during the lhing of this motion is disingenuous and borderp
on bad faith. Finally, relators offer no evidenof any effort to supplement their responge

to Production Request No. 13.

Interrogatory No. 3 and Production Request No. 12

In addition to requesting compliance with the court’s June 2008 ruling, Boeing mgves

4

Relators’ response brief was filed November 2, 2010 and Boeing'’s reply was filed
November 12, 2010. On December 15, 2010, Boeing learned that Al Jazeera had vgrious
videotapes, discovery documents, and a copyN\eember 2010etter from DOJ
attorneys to relators.

5

Boeing discovered through a Freedom of Information request to the DOJ that A
Jazeera claimed to have seedavember 11, 20100J letter addressed to relators.
Relators do not deny providing the November 11, 2010 letter to Al Jazeera.
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to compel relators to supplement their earksponses to Interrogatory No. 3 and Productiq
Request No. 12. Interrogatory No. 3 ask relators to
[i]dentify and describe in detail all communications with any person or
entity, other than employees of Boeing, Spirit, Ducommun atie
United States Governmentbut including any person engaged in
journalism, referring or relating to any of the matters alleged in the
Complaint, including identifying the person(s) involved, the date of
communication, and the substance of each communication. (Emphasis
added).
Relators asserted no objections to the interrogatory and listed the names of reporte
briefly described what they could recall about the conversations. The interrogatory ar
did not describe any communications with thedia by their counsel or anyone else actir
on their behalf and Boeing did not movetompel a more complete response in 2008 wh
relators answered the interrogatory.
Production Request No. 12 asks for
All documents that refer or relate to communications between you and
any person engaged in journalismwhether newspaper, magazine,
website, radio, or television, referring or relating to any matter alleged
in the complaint. (Emphasis added).
Again, Boeing did not move to compel responses to Production Request No. 12 in 2008
relators responded to the production request.

The dispute concerning relators’ supplementation of the answers to Interrogator

3 and Production Request No. 12 focuses on whether or not relators should be requ

include recent communications that Relateaminselhas had with members of the media.

For the reasons set forth below, the court will not require supplemental response that ir
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counsel’s communications with the news media.

Fed. R. Civ. P. 26(b)(2)(C) authorizes the court “on its own” to limit the frequer
or extent of discovery otherwise allowed by the rules of civil procedure if: (1) the p
seeking discovery has had ample opportunity to obtain the information by discovery @
the burden or expense of the proposed discovery outweighs the benefit, considering the
of the case. This case was filed in 2005 and the parties have engaged in extensive dis

In 2008 the court granted Boeing’s motion to compel production of reports that rela
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experts had provided to the Washington Post, finding the information relevant to

manufacturing and safety issues mentioned in the complaint. After that ruling, Boeing has

had ample opportunity to obtain discovery concerning manufacturing and safety issus

Equally important, the burden of requiring counsel for a party to provide detaj
reports concerning conversations with reporters in 2009 and 2010 outweighs the be
considering the needs this case at this stage of the lawsuifounsels’ comments about
the case to journalists are not evidence and, in this instance, the request for opj

counsels’ “communications” appears designed to discourage any contact with the nf
The court will not permit the discovery process to be utilized as a tool to burden oppq
counsel. Under the circumstances, Boeing’s motion to compel relators to supplemen

disclosures to include detailed information concerragnsels’contacts with the news
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media shall be deniéd.

The parties’ briefs and supplemental briefs devolve into arguments over (1)
production of information which relators providedhe United States Department of Justicq
(2) the application of a claimed “joint prosecution privilege,” and (3) whether that privilg
has been waived. Relators are obligatgortmluce any documents which they provided t
journalists because documents shown to journalists would not retain any form of privi

IT IS THEREFORE ORDERED that Boeing’s motion to compéDoc. 488)is
GRANTED IN PART andDENIED IN PART. Relators shall supplement their respong
to Production Request No. 13 on or befatgust 5, 2011.Boeing’s request that relators’
counsel provide a detailed log of any oral caimmations with journalists or news medig

is DENIED.

Boeing and Ducommun’s Motion to Strike (Doc. 520 and 523)
Boeing and Ducommun move to strike the expert reports and anticipated testir
of Frank L. Ellis and Delvin L. Fogg, two oflegors’ retained expert witness. Defendant

argue that Mr. Ellis and Mr. Fogg’s anticipated testimony (1) improperly vouches for

credibility of other expert witnesses in vibta of Fed. R. Evid. 702 and (2) is needlessly

cumulative and unfairly prejudicial under Rule 403. Defendants request an evider]

6

Discovery of communications with the news media raises a wide spectrum of
issues, many of which have only been discussed superficially in the briefs. Discoven
such communications must be addressed on a case-by-case basis and the rulings h¢
are limited to the particular circumstances of the case and stage of discovery.
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ruling at this time to avoid deposing the two witnesses but also reserve their right to assert

subsequent challenges to expert testimony in this case.
The motions to strike represent piecemeal challenges to the admissibility of relg

expert testimony which the court declines to gate at this stage of the lawsuit. Motiong

tors’

in limine concerning experts and their qualifications will be addressed after the final pretrial

order is filed and prior to trial.
IT IS THEREFORE ORDERED that Boeing and Ducommun’s motions to strik

(Doc. 520 & 523)areDENIED WITHOUT PREJUDICE.

Relators’ Motion to Compel (Doc. 541)

Relators move to compel Boeing to provide full and complete responses to cg
production requests contained in relators’ seventh set of production requests. Specif
relators seek additional documents responsive to Production Request Nos. 18 and 21 t
26. Request No. 18 seeks the revised application submitted by Boeing to the FA|
Production Certificate 700, dated November 7, 1997. Boeing contends that it has locaté
produced the 1997 production certificate; therefore, the request to compel Prodd

Request No. 18 is mobt.

7

Relators allege that Boeing asserted boilerplate objections that the requests ar
over-broad, unduly burdensome, irrelevant, and not reasonably calculated to lead to
discovery of admissible evidence when initially responding to the requests and that tf
objections should be stricken. Because Boeing does not assert these objections in
response to Relators’ motion, the court deems the boilerplate objections abandoned.
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Production Request Nos. 21 through 26 seek “Boeing technicdidale subject

aircraft supplied to the FAAto prove compliance” with various federal regulations

(Emphasis added). Boeing claims that it has provided the documents in its poss¢
responsive to the production requests; howevembratators’ experts contends that Boeing
has withheld documents. Boeing contendstiaexpert is mistaken and that Boeing ha
not withheld documents responsive to Production Request Nos. 21 through 26.

Production Request Nos. 21 through 26 are very specific and Boeing has repreg
to the court and counsel that it has produced the documents in its possession respor
the production requests and that it has not withheld documents. Boeing is bound
representations and the court will not entevaer compelling production of documents tha
a party represents do not exist.

The parties’ briefs also discuss areas of document production beyond the prodd

requests specified in relators’ motion to confp&he court declines this invitation to refereg¢

relators’ changing requests for relief. The areas of ongoing discussion and productic
extremely technical and are not suitable for general or piecemeal rulings.
IT IS THEREFORE ORDERED that relators’ motion to compel more complet

production(Doc. 541)sDENIED. Boeing is bound by its representation that all documel

responsive to Production Request Nos. A& 21 through 26 have been produced and itfi

not withholding any documents.

8

Relators concede in their reply brief that they seek to expand the scope of relie
requested. (Doc. 560, p. 1).
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Relators’ Motion for Sanctions (Doc. 557)
Relators move for discovery sanctions, arguing that Boeing belatedly produced
pages of documents related to a “Fuselage Fatigue Test” that spanned 1996-

Specifically, relators seek an order (1) precluding Boeing or Ducommun from utilizing

test documents or (2) requiring Boeing to paydlb additional discovery related to these

documents. As explained in greater detail below, the motion shall be DENIED.

Relators argue that sanctions are warranted because Boeing produced certain |

900
2000.

the

atigue

test documents in February and March 2011 that should have been produced in Boging'’s

Rule 26(a) initial disclosures. The court does not agree. Contrary to relators’ assertior

s, the

significance or relevance of the fatigue test documents to Boeing’s defense was not apparen

from relators’ second amended complaint (Doc. 70-1, filed March 14, 2006). Instead
significance of the documents became apparent only when relators provided an ¢
witness report on December 22, 2010 which criticized Boeing for not producing certair
results. When Boeing’s counsel asked its engineers why the tests were not undertake
were advised that such tests were conducted and were available.

Equally important, Boeing provided relatarsopportunity in 2008 to review an index
of its technical library and select the datents which they wanted produced in the

entirety? The titles included references to fuselage fatigue test summaries and conclu

9

The index was created from search terms provided by relators.
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Relators selected certain stress and fatigperte but not others. If the significance of thg
fatigue documents were as obvious from the second amended complaint as claim
relators, they should have asked that all of the fatigue tests documents listed in the ing
produced in 2008. Boeing’s supplementation of its Rule 26(a) disclosures in 2011 do¢
warrant the imposition of sanctions.

Relators also argue that Boeing failed to produce the documents in response to §
production requests or interrogatories. The court has carefully reviewed the va

discovery requests which are qualified with varietegements such as: “for parts listed i
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Exhibit A” or “the subject aircraft.” The discovery requests were not sufficiently articulated

to gather the information which relators now contend was “obvious.” Moreover, as npted

above, Boeing provided relators with an index that made the requested documents “available

for inspection.” Under the circumstances, relators’ motion for sanctions shall be denied.

IT IS THEREFORE ORDERED that relators’ motion for sanctiofBoc. 557)is
DENIED.

IT IS FURTHER ORDERED that Boeing’s motion to file a surreplppoc. 578)is
GRANTED and the proposed surreply attached to Boeing’'s motion has been consider|

the court.

A motion for reconsideration of this ordender D. Kan. Rule 7.3 is not encouragedl.

The standards governing motions to reconsider are well established. A motion to reco

IS appropriate where the court has obviously misapprehended a party’s position or the
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or applicable law, or where the partyoduces new evidence that could not have be
obtained through the exercise of reasonable diligence. Revisiting the issues al
addressed is not the purpose of a motion to reconsider and advancing new argumsg
supporting facts which were otherwise available for presentation when the original m(

was briefed or argued is inappropriate. Comeau v. RRIdpF. Supp. 1172 (D. Kan. 1992)

Any such motion shall not exceed three pages and shall strictly comply with the stan

enunciated by the courtin Comeau v. Ruppe response to any motion for reconsideratid

shall not exceed three pages. No reply shall be filed.
IT IS SO ORDERED.

Dated at Wichita, Kansas this 22nd day of July 2011.

S/ Karen M. Humphreys

KAREN M. HUMPHREYS
United States Magistrate Judge
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