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Page 23
A Uh-huh.

o] -~ is I need to nct ask vou another
guestion until you have completely given your answer.
And I need you to not start answering my question
until I have completed my question. I know it's easy
for both of us to anticipate the ending of the other

person’'s sentences, so let's both worked hard on that.

A I will if yvou will.
Q That sounds good.
A I think Monsour's reputation was that Pete

was a real free thinking type guy. Didn't
necessarily do evervthing like everybody else. And
most people would say that Mark Monsour at that time
had a good produce reputation, and wasn't really sure
about the rest of his business.

Q -  And the time frame that you are talking
about is 17 years ago, of'-—

A Up until when -- basically when Mark took

over.

0 Ckay. What i1s vour understanding as to

when Mark took over?

A Understanding of what?
Q  Of when Mark took over Monsocur's, Inc.
A We are not on the same page. What is my

understanding of what? "
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than we can in four or six. I don't think it will --

it won't take months and months, but we have to stay
ocrganized." And that's essentially the process that
we used later to try to get 1t out, stayving
organized.

Q When you say he wanted out in four to six
weeks, what do you mean by that?

A Ee wanted me to take possession here in
four to six weeks.

Q And you're talking about the food service?

A Yeah. Yes, gir.

Q Okay.

A I think there was some eguipment that we
bought, I can't remember all what it was. Scome

office equipment. There was listed things that we
bought that weren't on the asseéet purchase that were
-~ maybe some -- maybe a van or truck or something,
and some cars. But that was basically it. I am not
the person who will commit to something when T am not
sure exactly what's going to happen, so do I do due
diligence? Yes, I do. The prudence depends upon the

situatiocn.

_ém“m okay.mw“'mm
A That's it.
Q You haven't talked at all about the
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1 0 So your thoughts about time being of the '

2 essence was only because Mark had started wanting to
3 buy some of the goods from Menu Maker Foods; is that
4 accurate?

5 A Ne, sir.

& Q So what were the other bases of your

7 knowledge?

8 A 2s I stated, TFred Schaeffer talked with

9 Mark and said Mark wanted te talk to me. Because --
10 I forgot what the phraseology was, but basically |
11 financial problems.

12 0 S0 besides that, you have no other

13 knowledge?

14 A No.
15 0 Do vou remember Mark telling you that with
16 respect to the food service inventory -- let me

17 rephrase the qguestion. Do you remember Mark telling
18 you, with respect to Menu Maker Foods' purchase of

19 Monsour, Inc.'s food service inventory, that time was

20 of the egsence?

21 A Yes.

22 0 And d4id you have any knowledge or

23  understanding as to why time was of the eésgsences
24 A No. I'm sure what I assumed was financial

25 problems.
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0 Now tell me, what -- this asset purchase |

agreement, why did you perceive it to be beneficial
to Menu Maker Foods to go through this asset purchase
agreement?

A Part of that contract was hiring Moﬁsour's
sales people, and sales people have a relationship
with customers, and would be a chance for us to enter
that market. |

MR. DEVAUGHN: Okay. I need to take a

very quick break and check the tape.

(WHEREIN, a discussion was held off the
record. )

0 (By Mr. DeVaughn) All right. We are back
on the record. Mr. Graves, we took about a one
minute break. It's 10:35. We'll keep going until
about 11:00 o'clock and I will give yvou a chance to

take another five minute break; is that fair?

A Great.

Q Are you doing okay?

A I'm deing fine.

o] All right. Before we toock that one minute

break, I had asked you why was it beneficial for Menu

Maker Focds to Ppurchagée the agsets of Monsour's,
Inc., and I believe to paraphrage your response was
something to the effect of they had salesmen with an

O e e e TR TR A B G S T R IR g

MIDWEST LITIGATION SERVICES

www.midwestlitigation.com Phone: 1.800.280.DEPO(3376) Fax: 314.644.1334



Case 6:05-cv-01204-JTM  Document 104-4  Filed 12/30/2006 Page 7 of 16

JON RICHARD GRAVES 3/13/2006

1 go either way.

7 paying for the actual food service

9 Maker Foods was paying to Monsour's

14 Inc., and getting a foothold on thi

16 take over? In other words what was

18 purchase agreement?

19 A Southeastern Kansas.

20 Q Now we are in March, 200

22 approximately four years now?
oy g UR=RUR
24 Q Has Menu Maker Foods pos

25 in that market area over the lagt F
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2 ) Well, my guestion was: there is the

3 potential of profit over long period of time, so the

4 answer to that question is "true"; correct?
5 A There 1s potential, ves.
6 Q Now the amount that Menu Maker Foods was

8 didn't have any type of premium value; what Menu

10 essentially the average cost of those items; true?
P11 A Yes, I think that's what the contract
ilz savs.

13 Q Now by purchasing the assets of Monsour's,

i what new market area were you going to be able to

17 that you were going to be assuming with this asset

21 Maker Foods has been in that new market area for
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inventory, that

r 1IDC. wasg

8 new market area,

the market area

6 now, 80 Menu

itively profited

our years?
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A wWnen I went into this thing with Mark he

told me his volume was about 180, 190,000 a week,
food service. By the time that this -- that we
worked Lhis out, [ think our first week sales was
125. A lot of their freight hadn't been added in, so
whatever margin they were making was not as high. We
went oult and priced 1t based on what they told us
what they were marketing it at. We gave a lot of
credits, which hurt our credibility. We went down to

about 85,000. VYes, we profited over the four vears,

but we had to come back from 285. There is about
5100,000 difference bhetween what 1 was told that

their sales were, and what ours got down to because

of basically pricing issues. And they had lost lot

&)

of their market before we took over. So yves, we had

proflt, not to the extent that I had hoped we would.
Q Has Menu Maker Foods broken down in any

type of analysis this specific market area? Do you

track specific market areasg?

<

A fCS .

0 Has the Southeast Kansas market area been

profitable each vear since the asset purchase

agreement?
A Yeg, 1t has.
Q How much, to the best of vour
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1 0 aAnd if he testified that he did not know “

the terms --

[

3 A Uh-huh.
4 Q -- he's either just forgot, or he is

5 mistaken, or he is not testifying accurately, one of

3 thoge three things?

7 A No, I can't say ene of those three things.
8  But if he said he didn't, then he may -- then he

9 obviously believes he didn't. Or he -- vou know.

10 0 Now who was in charge of overseeing the

11 food service acquisition from Monsour's, Inc. after
12 the agset purchase agreement was executed?

13 A Ken Goodwin.

14 Q Did you provide Ken Goodwin with a copy of
1L the executed asset purchase agreement?

16 A L can't say that we read it together or

17 whether he had a copy of if, but T'm sure he 1ig fully
18 cognizant of the terms.

19 Q Did you make certain that he was fully

20 aware of the terms as of February 1st, 2002, which isg

21 when this thing would have taken effect?

22 A Yeah, I'd say right -- maybe right before
""" 23 that, or -- within a day or two of it.
24 Q If either Ron Orr or Ken Goodwin didn't

25 comply with the terms of the asset purchase agreement';

e e B o e e SR
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A No. We did have trouble with quantities :

and those kind of things when they came up. We would
order 100, they would send us 50. And then maybe we
would order 20, we would get none. But that would be
guantity mistakes on their inventory, T'm sure.

0 The agset purchase agreement provides that
the buyer will be entitled to have somebody there to
inspect the food service inventory before it's loaded
up on the buyver‘'s trucks?

A Is that what 1t says? Yeah, T don't -- T

can't remember that.

.Q I will represent to you that that is what
it says.

A That's fine.

o) Why didn't Menu Maker Foods have anybody

there inspecting it before it was loaded up?

A I guess because we expected the Monsour
people to do what the contract says, put the goods on
the truck in good shape.

o] Now tell me all of the problems, if anv,
that Menu Maker Foods had with respect to the food

service items that were being delivered from

2 I wouldn't be real familiar with that. I

know we had some. OCf course T read in some
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Page 92 |

Q Sheila Monsour?

A Yes.

Q Creighton Cox?

A Yes.

o} Ron Boss?

A Yes.

Q Melwvin Childs?

A Yes.

Q Revin Mitchelgon?
A Yes.

0] John "Trisler?

A Yeah, T think that is the second time vou

asked Chat.

Q Say again?

A I think you asked about him before.

MR. WACHTEL: I think vou covered it.

Q {By Mr. DeVaughn) Have you reviewed
anybody's testimony that you believed was simply not
true?

A Noe. I didn't gpend a lot of time on
them. I reéd them. 1 believe they tried to answer
as truthfully as they could, considering the time
frame. Four vears is a long time.

o] When you assigned KRen Goodwin to be in

charge of the food service inventory acquisition, did

D B e S T e A et e e e e P
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Q Do you have any idea how much food service |

inventory Menu Maker Foods actually bought from

Monsour's, Inc.?

A Not right -- 250,000, that would be the

range. And T could be wrong. I believe that's about
what it is.

0 And obviously that is a far cry from 750
to 800,000; true?

A Yes, sir. %

Q Now is one of the reasons that Monsour's, l
Inc. essentially closed its doors, and Menu Maker

Foods simply didn't have an entity to actually buy it

from, at some -- let me rephrase this.
A Yegs.
0 At some point in time Monsour‘'s, Inc. was

essentially forced to close its doors because of its

financial condition; right?

A I don't know that; they closed.

0 Do you have -- I mean what is your belief

ag to why Monsourtg, Inc. closed?

A Are you talking about the produce part of

it, or are vyou talking about the institutional part

of it.

0 Let me put the ball back in your court; is

there a different reason for both?

TR B
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A I'm sorry, I can't tell vou. I really

can't remember.

0 Do you recall whether Mr. Monsour
complained about Ron Orr first or whether Ron Orr
complained about ﬁonsour's‘ produce first?

A T can't -- I don't know.

o] Are you familiar with the reguirement that
Menu Maker Foods was to supply Monsour's, Inc. with
its approximate quantities and delivery dates with
regspect to produce orders?

A Quantities, I'm not sure; delivery dates
may or may not have been part of that same thing, I'm
not guite sure of ~-- about that, but guantities, vyes.

Q And you understand that from the seller's
standpoint, in this case, Momsour's, Inc., that's
extremely important, so that they know what its
buyer, in this case, Menu Maker Foods, would be

needing, that those gquantity orders are very

important?
A Yes, sir, I would agree with that.
0 Did you have knowledge that Ron Orr was

not providing those for the majority of the month of
February, 2002, did you have that knowledge?

n No, sir, I did not. And I'm not sure that

he didn't.
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0 I will represent to you that Mr. Orr :
testified in his deposition that he didn't provide

any guantity orders to -- any quantity orders or

estimated usages until February 20th, 2002; were you

aware of that?

A No, sir. TFrom what I remember Ron's
depositicn, he said that he had -- Mark called and
asked where 1t was, and -- or maybe he asked Ken, one

of the two, anyway somebody called up here and talked
with either Ken or Ron. Ron said he had already
ftaxed 1t to them, but would refax it.

Q Would you agree with me that it would
really hamstring, or impair a seller like Monsour's,
Inc. to be able to provide produce if they didn't get
the usage sheets from the buyer; true?

A If Lhere were not other communication, 1

would.

Q You have read the testimony of

Ed Fairchild --

0 -- and Melvin Childs and the other Menu '
Maker Foods emplovees that heard Ron's repeated ;
I

comments about his thoughts about Monsour's, Inc. and §
this asset purchase agreement, you have read those? §

2y I don't know that T remember anything that

R e e R
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A Asked me one more time so I can be clear.

0 (By Mrf DeVaughn) Sure. Once the produce
.is ioaded onto to Ménﬁ Maker Foods' trailers in
Pittsburg, if it -- 4if the guality of the produée

deteriorated in transit because of problems with the
reefer, whose responsibility would that be? Would it
be Menu Maker FPoods as the buyer, or would it be
Monsour's, Inc., as the seller?

MR. WACHTEL: I will object to form.

A If 1t were caused by temperature, and not
by other quality characteristics that were not
related to a short term temperature, it would be menu
makers.

Q Do you have recollection of Mark Monsour
visiting Menu Maker Foods and reviewing the produce
coming off of a Menu Maker Foods' trailer with vou,
and indicating to you that this produce did not look
like this when it was loaded?

A No, sir.

o] Based upon your observations and vour
personal knowledge, do you believe there is any
possibility whatsoever that Ron Orr was trying to
sabotage this deal with Monsour's, Ind. with respect

to the produce?

A I don't believe Ron was trying to sabotage

ShEEGH R F D A R A
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Q And the end result, no matter how you look

A e

at it, 1g that Menu Maker Foods essentially had to
buy $250,000 worth of inventory at cost and produce
from Monsour's, Inc. for approximately four or five
months, and ended up with a whole new territory that
is generating significant business profits?

MR. WACHTEL: Lel me object to the form

of the guestion.

A Too compound. Could vou ask them
individually?

0 (By Mr. DeVaughn) I want to -- the
gquestion -- if you are saying that you cannot answer

that question --

A I can’'t answer that guestion.
0 You cannot? I didn't hear what you said.
A I can't answer that qguestion.
] All right. The end result, no matter how

we look at it, is Menu Maker Foods ended up only
buying about $250,000 worth of food service
inventory; true?

A I believe that's accurate.

0 The end result, no matter how we look at

~it, 1s Menu Maker Foods only had“td’buY”érodude”fram“fE

Monsour's for approximately five or six monthsg; true?

A Yes, I would agree to that.
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