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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
ROWANA RIGGS,

Plaintiff,

VS. Case No. 09-1105-EFM

CITY OF WICHITA, KANSAS, CHIEF
NORMAN WILLIAMS, in his official
capacity, CHRISTIAN CORY in his official
and individual capacity,

Defendants.

MEMORANDUM AND ORDER
This case arises out of Plaintiff Rowana Riggsrest that occued on April 9, 2007, in
Wichita, Kansas. Plaintiff alleges that Dediant Christian Cory, a Wichita police officer,
violated her constitutionalghts under 42 U.S.C. § 1983 by using excessive force in effectuating
her arrest. Plaintiff also bring$ate law claims of intentional infliction of emotional distress and
gross and wanton negligence agaibsfendant Cory. The mattes now before the Court on
Defendant Cory’s motion for summary judgmemecause there are genuissues of material

fact precluding summary judgment, the Court denies Defendant’s motion.
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l. Factual and Procedural Background

On the night of April 9, 2007, Defendant i@&tian Cory, a Wicha Police Officer,
performed a traffic stop of PHiff Rowana Riggs’'s vehicle. Defendant Cory had been
employed by the Wichita Police Department (“/Ip for approximately seven years. Officer
Cory was in uniform, working third shiftnd patrolling in a marke/PD patrol car.

Officer Cory performed the traffic stop in Riggs’s father's driveaRiggs parked in
the driveway. Officer Cory parked in the stre¢tthe end of the driveway and approached the
driver’'s side of Riggs’s vehielon foot. At some point dumg the incident, Riggs’s daughter,
Brucelle Guillory, approached the vehicle, andi€aef Cory tased her. Officer Cory radioed a
call for assistance, and two offiseresponded. One of the office@fficer Neal, went directly
to Guillory and took her intoustody. After Officer Neal pformed a pat down on Guillory, and
after Riggs was in custody, she performed adoatn on Riggs. Officer Neal noticed dirt and
gravel on Riggs, but no injuries.

Officer Cory arrested Riggs and tookrh® the Sedgwick County Adult Detention
Facility for booking. Riggs was charged and datenvicted in Wichita Municipal Court of
resisting arrest, evade and elude, back-up $aomp and running a stop sign. She appealed those
convictions to Sedgwick @nty District Court. Rjgs subsequently pleadadlo contender¢o

the charge of resisting arrest. The remaining charges were dismissed.

1 In accordance with summajudgment procedures, ti@ourt has set forth the controverted facts, and
they are related in the light mdavorable to the non-moving party.

2 Defendant and Plaintiff put forth vastly different vers of the facts surrounding Plaintiff's arrest. Thus,
the Court will not set forth those facts here, butilt discuss these facts later in this Order.



On April 9, 2009, Riggs filed this action agat Officer Cory, Chief of Police Norman
Williams, and the City of Wichitd. This Court previously dismissed several clafmdn
addition, the Court previously dismissed ChaéPolice Williams and the City of Wichita.

At this time, the onlyremaining claims are: a 42 UCS.8 1983 claim for excessive force
against Defendant Cory in his individual capacd#ystate law claim for intentional infliction of
emotional distress against Defendant Cory ®ihdividual capacity; and a state law claim of
gross and wanton negligence against Defendamy @ohis “individual capacity, and in his
official capacity, but only to the extent thatchuclaim relates to plaintiff's use of excessive
force.”® Defendant Cory now seeks summary judgneenthose claims remaining against him.

Il. Legal Standard

Summary judgment is appropmaif the moving party demotrates that “there is no
genuine dispute as to any matefedt” and that it is “entitledo judgment as a matter of law.”
The Court must view the evidenand all reasonable inferenceghe light most favorable to the

nonmoving party. The moving party bearsetinitial burden of demotsiting the absence of a

¥ When Riggs filed this action, she filed as a prditagant. The Court subsegntly appointed counsel,
and several different counselors have represented hdfesenli times over the past several years, including during
summary judgment briefing. But Riggs is once again proceeding pro se.

4 SeeDoc. 32.
5 SeeDoc. 86.

® With respect to the gross and wanton negligencenclie Court has issued two previous orders. See
Docs. 32, 86. In Doc. 32, the Couraited that this claim survived agdiri3efendant Cory in his official and
individual capacity. But the Court also stated in that Otldat all state law claims against Defendant Cory in his
official capacity were dismissed. Doc. 86, the Court noteddhit may have incorrectly stated in its December 21
Order that Plaintiff's gross and wantolaim survived against Defendant Canyhis official capacity. The Court,
however, declined to resolve the matter at that tifflee Court will now resolve the issue and make clear that the
gross and wanton negligence claim only survives against Defendant Cory in his individual capacity

"Fed. R. Civ. P. 56(a).

8 LifeWise Master Funding v. Teleba®?4 F.3d 917, 927 (10th Cir. 2004).



genuine issue of material factTo meet this standard, the mogiparty need not disprove the
nonmoving party’s claim; rathethe movant must simply pdi out the lack of evidencen an
essential element of the nonmoving party’s cl&im.

If the moving party carries its initidburden, the party opposing summary judgment
cannot rest on the pleadings but must bringhféspecific facts showing a genuine issue for
trial.”** “To accomplish this, the facts must be idéatfby reference to affidavits, deposition
transcripts, or specific expits incorporated thereit? Conclusory allegations alone are
insufficient to defeat a properlygported motion for summary judgméit.

lll.  Analysis

A. Plaintiff's 42 U.S.C. § 1983 Claim

1. Reasonableness of Excessive Force

Defendant first argues that he is entitedummary judgment on Plaintiff's 8§ 1983 claim
because the uncontroverted fade&smonstrate that his use ofrde was objectively reasonable.
“Claims of excessive force are analyzed untter objective reasonabless standard of the
Fourth Amendment”* The reasonableness of the officer’s actions must be assessed from the

officer’s perspective on the sarunderstanding that the offiderunder stressful and dangerous

° Thom v. Bristol-Myers Squibb C@&53 F.3d 848, 851 (10th Cir. 2003) (citifglotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).

191d. (citing Celotex 477 U.S. at 325).

1 Garrison v. Gambro, Ing428 F.3d 933, 935 (10th Cir. 2005).

2 adler v. Wal-Mart Stores, Inc144 F.3d 664, 671 (10th Cir. 1998).
¥ White v. York Int'l Corp 45 F.3d 357, 363 (10th Cir. 1995).

4 Medina v. Cram252 F.3d 1124, 1131 (10th Cir. 2001).



circumstances requiringplit-second decision’S. There are several relevant factors when
considering whether the amountfofce exercised was objectivelgasonable: (1) the severity of

the underlying offense, (2) whether the suspectgpaseimmediate threat to the officer, and (3)
whether the suspect was actively resisting affestObjective reasonableness is a legal
determination in the absee of disputed facts.

In this case, the underlying facts are irspdite. With respect to the first factor,
Defendant concedes that it weighs in Ri#iis favor because RIntiff was stopped for
“relatively low-severity misdemeanors.” Plaffithowever, controverts that she engaged in any
crime prior to being stopped by f2adant. Thus, the parties digae over the events leading up
to Plaintiff's arrest.

The second and third factors overlap in thisecaAgain, the parties provide two different
versions of the facts. Defendant contends flaintiff was unrespong to his requests for
compliance, reached for his taser, repeatedly turned her body towards him, yelled for assistance
from bystanders, and violently struggled witim. Thus, he contends that his muscling
techniques, three closed-fist stiskdour knee kicks, and three taseive-stuns to Plaintiff were
all an objectively reasonable effort to subdue Plaintiff. rféif&icontroverts that she was
unresponsive and claims that she did notaaything except once asking “why are you beating
me” and stating that she “didn’t do anything.’Plaintiff asserts that Defendant hit her

approximately forty to fifty times, kicked her, atased her multiple times. She also testified in

Bid.
189,

7d.



her deposition that she was sisngovering up her body to prtt herself from Defendant’s
blows. Accordingly, there arfactual issues as to the second and third elements.

With regard to the third element of resigfiarrest, the Court notes that Plaintiff prexdo
contendergo resisting arrest, and this convictionnsw on her record.Defendant argues that
due to theHeckpreclusion doctrine, Plainti’ conviction bars all or mosf Plaintiff's claim. In
Heck v. Humphreythe United States Supreme Court fotimak a claim for damages in a § 1983
suit is not cognizable if a judgment favoralite the plaintiff would necessarily imply the
invalidity of theunderlying convictiort? Defendant contends thaitiff seeks to relitigate the
underlying facts of her arrest wh would invalidate her convion for resisting arrest.

The Court has concerns over whetHeckapplies because Plaiffitis not in custody and
thus habeas relief is unavailable.More importantly, even ifHleckis applicable, a favorable
judgment for Plaintiff on her excessive forcéaim would not necessly invalidate her
conviction for resisting arrest. To determiwhether Plaintiff's success on her 81983 claim
would invalidate her underlying conviction, the court must consider the elements of the
underlying criminal offens& Plaintiff pled nolo contendere the City of Wichita’'s Municipal
Code § 5.72.010(a) which providéResisting Police Officers. It is unlawful for any person to
resist or oppose any police officer in the disckanf any official duty.” The officer’'s force is
not an element of resisting arrest and the figdhat defendant used excessive force would not

necessarily invalidate or underraifPlaintiff’'s criminal convicton. Plaintiff does not challenge

18512 U.S. 477, 486-87 (1994).

19 See Jiron v. City of Lakewop892 F.3d 410, 413 n.1 (10th Cir. 2004) (noting that “[f]ive Justices of the
Supreme Court have now concluded tHatk does not apply when a plaintiff is not in custody” but declining to
reach the issue of whethlleckapplicable in the casbefore the courtsee alsalackson v. Loftis189 F. App’x.
775, 778-89 (10th Cir. 2006) (declining to decide the isstiteckapplicability).

20 See Martinez v. City of Alburquerquies4 F.3d 1123, 1125 (10th Cir. 1999).



the lawfulness of her arrest and conviction, faiher challenges Defendant’s use of excessive
force in effectuating her arresthus, Plaintiff's previous resfing arrest conviction does not
necessarily foreclose an excessive force claimHere.

Defendant contends that tkeas no admissible competenti@ance controverting the fact
that Plaintiff resisted and analogizes the facts to the fatigion v. City of Elwood, Kansas
which the Tenth Circuit found thah officer’s use of force wasbjectively reasortde due to the
plaintiff's resistancé? In Hinton, the plaintiff admitted that he ftesed to talk with the police,
shoved an officer, and was actively and openly resisting the officers by biting"thém.
addition, the plaintiff's own expert testified that the officers’ actions of wrestling the plaintiff to
the ground were not inappropriéfe.

In this case, Plaintiff controves the actions that Defendariaims were the reason for his
excessive force. To be sure, Plaintiff's conwaictfor resisting arrest will be relevant in the
determination of whether Defendant used exwves$orce to effectuate her arrest. And the
charging document explaining the basis for PlHiatresisting arrest conviction states, “[R]esist
or oppose Off. Cory #1927 in the discharge after official duty by rolling on ground pulling
away to defeat arrest.” But the Court is uealbd discern as a mattef law at what point

Defendant engaged in excessivecé Taking Plaintiff's versiomf the facts, she claims that

2L Defendant also argues that coltateestoppel applies and bars Pliils claim. The Court disagrees.
Collateral estoppel requires that the issue previously d&dideidentical with the issue presented in the current
action. See Frandsen v. Westinghouse Cors F.3d 975, 978 (10th Cir. 1995). There was no previous
determination regarding Defendant’s use of force because the use of force was not an element of Pladtitiffjs resi
arrest charge.

22997 F.2d 774 (10th Cir. 1993).
Z|d. at 781.

2d.



Defendant started beating her lrefghe had exited her vehi@dad was told that she was under
arrest. There are too many disputed facts andlaligddeterminations for the Court to make a
ruling as a matter of law that Defendant’'se usf force was objectively reasonable at the
summary judgment stage.

2. Qualified Immunity

Defendant Cory next arguesathhe is entitled to summajydgment because of qualified
immunity?® “When a defendant asserts qualifieahmiunity at summary judgment, the burden
shifts to the plaintiff to show that: (1) thefdedant violated a constitutional right and (2) the
constitutional right wa clearly established® The Court has discretion as to which factor to
first address’

a. Condtitutional Right

With respect to the first factor, “[ijn excessive force claims, a suspect’'s constitutional
rights are not violated if the amount of derused by police was ‘objectively reasonablé®’ ”
“[T]he reasonableness inquiry in excessive force cases overlaps with the qualified immunity

guestion, which also requires thgp#ication of a reasonableness standard in order to determine

% The Court notes that Defendant Cory states that qualified immunity precludes claims against him in his
official capacity. However, {Jualified . . . immunity is available only in suits against officials sued in their
personal capacities, not in suits against governmental entities or officials sued in their official cap&wtiksr'v.
Bateman __ F.3d. __ , 2013 WL 697910, at *2 (10th Cir. Feb. 27, 2013) (HMiackey ex. rel. A.B. v. Boulder
Cnty. Social Servs569 F.3d 1244, 1263 n. 4 (10th Cir. 2009)). Furthermore, the § 1983 claim only remains against
Defendant Cory in his individual capacitySee Doc. 86 (stating that one of the remaining claims includes
“excessive force pursuant to [§] 1983 against Defendant Cory in his individual capacity.”) Thus, the Court wi
consider Defendant Cory’s qualified immunity defe in the context of fiindividual capacity.

% Martinez v. Beggs$63 F.3d 1082, 1088 (10th Cir. 2009).
27d.

28 Mecham v. Frazier500 F.3d 1200, 1203 (10th Cir. 2007) (citiBgaham v. Conngr490 U.S. 386
(1989)).



whether an officer violated a clearly established right.The Court set forth the standard for
evaluating objective reasonabéms and excessive force claims above. And as the Court
previously found, the underlying facse disputed. At trial, the jumpay discredit most or all of
Plaintiff's testimony, but the Court may not matteat credibility determination. At summary
judgment, viewing the circumstances in the ligiist favorable to Plaintiff, the Court cannot
conclude that Officer Cory'sncontroverted use of force wabjectively reasonable.
b. Clearly established

Plaintiff must also demonstte that Defendant violated clearly-established law to
overcome a qualified immunity defense. “[Ijn order the law to be clearly established, there
must be a Supreme Court or Tenth Circuit deaigin point, or the clearly established weight of
authority from other courts must have fouttte law to be as the plaintiff maintain®.”
Defendant argues that the clearly-establisheddaars Defendant, not PHiff, because the law
clearly demonstrates that his use of force wasarable in the face ofdtiff's escalating and
ongoing resistance to arrest. Defemtimargument, however, relies facts that are in dispute.
And the law was clearly established at the tim#hefalleged violation that Plaintiff had the right
to be free from excessive forte Accordingly, the Court denies Defendant’s qualified immunity
defense.

B. Plaintiff's State Law Claims

Plaintiff also brings state law claims fortémtional infliction ofemotional distress and

wanton and gross negligence against Defendany @ohis individual caacity. Because the

2 Meding 252 F.3d at 1131.
30 Becker 2013 WL 697910, at *2.

31 See Dixon v. RicheB22 F.2d 1456, 1460-61 (10th Cir. 1991).



underlying facts are in dispute, the Court fintieit Defendant cannot meet its burden in
demonstrating that there does not exist a genssiee of material fact.Thus, the Court also
denies Defendant’s motion on these two claims.

IT IS ACCORDINGLY ORDERED this 12th day of March, 2013, that Defendant’s
Motion for Summary Judgnmé (Doc. 127) is herebRENIED.

IT IS SO ORDERED.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE
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