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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

TANIS BERNARD,

Plaintiff,

VS. Case No. 09-1247-JTM

KANSASHEALTH POLICY AUTHORITY, ET.
AL.,

Defendants

MEMORANDUM AND ORDER
The present matter arises on defendants Doradadd Kansas Department of Social and
Rehabilitation Service’s Joint Motion to Dism{&kt. No. 21) and defendants Dr. Andrew Allison
and the Kansas Health Policy Authority’s Jdution to Dismiss (Dkt. Nos. 25 and 27). For the

following reasons, the court grants in part and denies in part the defendants’ motions.

|. Factual Background

Plaintiff, Tanis Bernard, is a 73 year-oldmvan who has resided at Kiowa Manor, a nursing
facility, since April 4, 1998. At all relevant times apitiff has been married to Otis T. Bernard
(Otis), a 75 year-old man. On November 19, 2007npf&filed a request for assessment with the
Kansas Department of Social and Rehabilitation Services (SRS)dipgpthat their combined

resources at the time of her admission to Kiowa Manor totaled $339,383.37. After allowing for the
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community spouse’s resource allowance and thigutienalized spouse’s alleance, their available
resources totaled $522,759.08.

Prior to that, on July 19, 2007, Otis purchaaeihgle, premium, irrevocable annuity from
Old Mutual Financial Life Insurance Compéoy $574,000 payable to him in monthly installments
of $15,966.57 from August 19, 2007, until August 2010. He purchased another policy for
$60,136.20 payable in monthly installment$®f672.89 from January 2, 2008, until January 2011.
The terms of the annuities provide: “the policy is non-transferable, non-assignable, non-commutable,
non-surrenderable, totally and permanently irrevocable and has no cash value.”

Plaintiff filed an application for Medicaid corage to assist with payment of her nursing
facility bill on November 19, 2007. The Kansas Health Policy Authority (KHPA) denied that
application on April 17, 2008, by issuing a “Notice Idigf’ stating that “your countable resources
exceed the maximum allowable amount of $2,000.0010/ofar household size.” (Dkt. No. 1, para.

13). The notice further provided: “Current assets in your recently purchased annuities has been
determined to be countable, putting you overdiseurces limit by several hundred thousand dollars
as per KHPA Policy No. 2008-03-02, citing KEESM Section(s) 5130, 5630, 5681." (

The next day, plaintiff requested a hearigugg on March 11, 2009, a hearing officer for the
KHPA issued a “Notice of Initial Order” reversing the decision of the KHPA. The KHPA filed a
petition of error and on July 10, 2009, the KHPA &tappeals Committee issued a “Final Order”
reversing the decision of the hearing officer. Tihal order stated: “The annuities purchased were
a conversion of cash assets to another resource, not income. Once the annuity is reduced by the

monthly income, the amount remaining should leeweid as a resource available to the Appellant.”



As a result, plaintiff filed the present salteging violations of 42 U.S.C § 1396p and the
Supremacy Clause. Specifically, the plaintiff alleges:
By virtue of the foregoing, DefendankHPA and SRS have violated and are
violating 42 U.S.C.§8 1396p(c)(1)(A), 42 U.S.C. § 1396p(c)(2)(I), 42 U.S.C. §
1396p(d)(2)(A)(ii) & (B) and the Federal policies and regulations pertaining to
annuities, for which relief is available pursuant to 42 U.S.C. § 1983, by determining
that Plaintiff is ineligible for Medicaidue to the annuity purchased by Plaintiff's
spouse.
By virtue of the foregoing, Defendants KHPA and SRS have, to the detriment of
Plaintiff, violated and are violating ¢hSupremacy Clause of the United States
Constitution by determining that Plaintiff ineligible forMedicaid under Kansas
laws pertaining to annuities that are in direct conflict with the Federal laws
pertaining to annuities or serve as anablg to the accomplishment of the purposes
and objectives of those Federal laws.

(Dkt. No. 15, para. 35 and 37). All defendamése now moved to dismiss both claims.

Il. Legal Standard

First, defendants Allison and KHPA filed théitotion to Dismiss after filing an answer.
Under Fed. R. Civ. P. 12(b) a motion assertinghaufficient service of process defense “must be
made before pleading if a responsive pleadirdjasved.” However, Rule 12(h)(2) permits a court
to consider the defense of faiuto state a claim upon which rélean be granted in a Rule 12(c)
motion for judgment on the pleadings. Therefore dburt may treat a 12(b)(6) motion as one under
Rule 12(c)Thomas v. Travnicelo. 00-3360, 2003 WL 22466194, at *1 (D. Kan. Aug. 15, 2003).
The distinction between the two motions is pyfefrmal because a court reviews a 12(c) motion
under the same standard as a Rule 12(b)(6) motion. Defendants’ motions will all be analyzed under

the following 12(b)(6) standard.



“In reviewing a motion to dismiss, this court must look for plausibility in the complaint . .
.. Under this standard, a complaint must include ‘enough facts to state a claim to relief that is
plausible on its face.'Corder v. Lewis Palmer Sch. Dist No, 586 F.3d 1219, 1223-24 (10th Cir.
2009) (quotingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct allegeticroft v. Igbal129 S. Ct. 1937,
1949 (2009) (clarifying and affirmingwombly’sprobability standard). Allegations that raise the
specter of mere speculation are not enoG@ginder, 566 F.3d at 1223-24. The court must assume
that all allegations in the complaint are trighal, 129 S. Ct. at 1936-37. lE issue in resolving
a motion such as this is ‘not whether [the] plidiimvill ultimately prevail, but whether the claimant
is entitled to offer evidence to support the claimB&an v. NormanNo. 008-2422, 2010 WL
420057, at *2 (DKan. Jan. 29, 2010) (quotirgwierkiewicz v. Sorema N,A34 U.S. 506, 511
(2002)). The Tenth Circuit utilizes a two-stepgess when analyzing a motion to dismiss for failure
to state a clainHall v. Witteman584 F.3d 859, 863 (10th Cir. 2009). First, the court must identify
conclusory allegations not entitled to the assumption of tidit&econd, the court must determine
whether the remaining factual allegations plausibly suggest the plaintiff is entitled toldelief.

The court may consider documents referred to in the complaint if the documents are central
to the plaintiff's claim and are undisputédvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th
Cir. 2007). A court may also consider facts subjegudicial notice without converting the motion

into one for summary judgmerital v. Hogan 453 F.3d 1244, 1264 n.24 (10th Cir. 2006).



I11. Conclusions of Law

Defendants’ arguments in their respective omiare essentially the same; therefore, this
court will consider the motions together. Defendants assert four arguments in their motions: (1)
plaintiff's claims against KHPA and SRS areteal by Eleventh Amendment sovereign immunity;
(2) plaintiff failed to state a claim under 42 WCS8 1983; (3) plaintiffailed to show federal
preemption supporting its Supremacy Clause clamd; (4) plaintiff failed to serve defendants or
improperly served defendants. Defiants Jordan and the SRS algmarthat plaintiff's claims must

be dismissed based on the Statute of Limitations.

A. Eleventh Amendment Sovereign Immunity

Because Eleventh Amendment sovereign immunity goes to a court’'s subject matter
jurisdiction, the court considers this issue fi8e Kirby v. Dallas County Adult Prob. Dep359
Fed. App’x 27, 32 (10th Cir. 200But see Idaho v. Coeur d’Alene Tribe of Idal@1 U.S. 261,
267 (1997) (“The Amendment, in other words, enacts a sovereign immunity from suit, rather than
a nonwaivable limit on the Federal Judiciary’s subject-matter jurisdiction.”). In their motions,
defendants argue that plaintiftgaims, even if viable under § 1988ust be dismissed against the
KHPA and the SRS because such a claim is Bdoyehe Eleventh Amendment. Defendant Allison
also argues he intitled to sovereign immitly because plaintiff failed to identify the specific
statute which Allison has a duty to enforcerdésponse, plaintiff argues only that the Eleventh
Amendment does not bar suit against Allison or Jordan. For the following reasons, the court agrees

with defendants that the Eleventh Amendment baitsagainst SRS and KHPA. However, the court



also agrees with plaintiff that the Eleve#tmendment does not bar the suit against Allison and
Jordan.

“Because of the Eleventh Amendment, Statey not be sued in federal court unless they
consent to it in unequivocal terms or unless Cesgyr pursuant to a valid exercise of power,
unequivocally expresses its intent to abrogate the immut@yeen v. Mansoy#é74 U.S. 64, 67-68
(1985). “It is clear, of course, that in the absesiceonsent a suit in which the State or one of its
agencies or departments is named as the defendant is proscribed by the Eleventh Amendment.”
Pennhurst State Sch. & Hosp. v. Halderm@®b U.S. 89, 100 (19849ee Ross v. Bd. of Regents
of the Univ. of N.M.599 F.3d 1114, 1117 (10th C2010) (holding that the Eleventh Amendment
barred plaintiff's suit against state agency). “In deciding whether a State has waived its
constitutional protection under the Eleventh Amendmeae will find waiver only where stated ‘by
the most express language or by such overwhelming implications from the text as (will) leave no
room for any other reasonable constructioBdélman v. Jorda15 U.S. 651, 673 (1974) (quoting
Murray v. Wilson Distilling Cq.213 U.S. 151, 171 (1909)). This lzquplies regardless of the type
of relief soughtPennhurst465 U.S. at 100.

Plaintiff has sued both the Kansas SR8 the KHPA (both state entities). The state of
Kansas has not consented to suit regardindid4ed eligibility. And, no provision of the Social

Security Act provides for waiver oféhstate’s Eleventh Amendment immuniBee Edelmgrit15

The Eleventh Amendment provides: “The Judicial ppef the United States shall not be construed to
extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another
state, or by Citizens or Subjsatf any Foreign State.” U.S0ONST. amend. XI. “Even though the clear language
does not so provide, the Eleventh Amendment has been interpreted to bar a suit by a citizen against the citizen’s own
State in Federal CourtAMISUB (PSL), Inc. v. Colo. Dep't of Soc. Ser839 F.2d 789, 792 (10th Cir.1989) (citing
Hans v. Louisianal34 U.S. 1, 10 (1890)).



U.S. at 674. Thus, plaintiff's claims againstlotte SRS and KHPA aresiinissed. This court now
turns to defendants Allison and Jordan.

The Supreme Court’s decisionkix parte Youngreated an exception to the general rule of
sovereign immunity by providing that a suit challenging the constitutionality of a state official’'s
action when enforcing state law is not one against the state@ssti 474 U.S. at 64ee Ex parte
Young 209 U.S. 123, 159-60 (1908)Y6ungalso held that the Eleventh Amendment does not
prevent federal courts from granting prospecityenctive relief to prevent a continuing violation
of federal law."Green 474 U.S. at 68. This exception does not apply to claims for retrospective
relief. Id. at 68. Additionally, the exception does not ggplevery case in which a plaintiff seeks
prospective injunctive relief against a state offictadeur d’Alene521 U.S. at 281-82 (holding that
action which was the functional equivalent of a quiet title action did not fall undé&xtparte
Youngdoctrine). The Tenth Circuit has provided three elements necessary for a suit to proceed
against a state officigElephant Butte Irrigation Dist. di.M. v. Dep’t of the Interiqrl60 F.3d 602,

609 (10th Cir. 1998). The requiremeateg: “(1) the plaintiffs are $ng state officials, rather than
the state itself; (2) the plaintiffs have allegeaba-frivolous violation of federal law; and (3) the
plaintiffs seek prospective equitable relief, rattlean retroactive moneatarelief from the state
treasury.””Lewis v. N. M. Dep’t of Healt261 F.3d 970, 975 (10th C#001). The Supreme Court
in Verizon Maryland, Inc. v. Publi§ervice Commission of Marylaneliminated the requirement
that the court also analyze whether the relieficapes special sovereignty interests. 535 U.S. 635,
645 (2002) (“In determining whether the doctrin&rfarte Youngvoids an Eleventh Amendment
bar to suit, a court need only conduct a ‘straightésdinquiry into whether [the] complaint alleges

an ongoing violation of federal laand seeks relief properly characted as prospective.”) (quoting



Coeur d’Aleng521 U.S. at 296 (O’Connor, J., concurringpart and concurring in the judgment)).
Upon analysis of these elements, this court holds that plaintiff's claims mdet {jete Young
exception, and defendants Allison and Jordan are not immune from suit under the Eleventh

Amendment.

1. Suing State Officials

TheEx parte Youngdoctrine allows a plaintiff to sue s¢atfficials in their official capacity
if their conduct constitutes an ongoing violation of federal laawis 261 F.3d at 976. The state
cannot cloak such actions with immunilgt. “That is, when state officials are arguably violating
federal law, ‘[t]he state is not the real partyimterest because the state cannot ‘authorize’ the
officials to violate federal law.”ld. (quotingElephant Butte160 F.3d at 610But see Johns v.
Stewart57 F.3d 1544, 1552 (10th Cir. 1995) (“[T]he Eleventh Amendment bars a suit against a state
official ‘when the state is the realjlsstantial party in interest.”) (quotifgennhurst465 U.S. at
100). “Hence, in allegedly violating federal law, tfécials are stripped of their state authority and
the Eleventh Amendment will nqgirotect them from suit.1d. Here, defendants Allison and
Jordan—Executive Director of KHPA and Secrgtaf the SRS—are statdficials who exercise
significant control over the implementation of Kag's Medicaid program. Plaintiff claims these
individuals, while acting under state authority, @mating federal law by determining that she is
ineligible for Medicaid. Because plaintiff has sudtison and Jordan, she has properly sued state

officials, and this factor is met.



2. Alleging a Non-frivolous Violation of Federal Law

The second factor requires a determinatbrwhether plaintiff alleged a non-frivolous
violation of a federal lawld. at 975. “The question of whether state officials violated federal law
therefore affects both the initial immunity inquamd the court’s ultimate decision on the merits.”
Id. at 976. At this stage, the court asks only whether the claim is “wholly insubstantial and
frivolous,” rather than determining the legal merits of the cl&imJnder this standard, the court
concludes that plaintiff's claim ot wholly insubstantial and frivolous. As enunciated in Section
[11.B.2. of this Memorandum, plaintiff's claiminder 42 U.S.C. § 1396p(c)(2)(B)(i) creates a binding
obligation on the states by providing that “[an§lividual shall not be ineligible for medical
assistance by reason of paragraph (1) 42 1J.S.C. § 1396p(c)(2)(B)(i) (2000 & Supp. 2010). The
words “shall not” are mandatory rather thaaqatory terms and create a binding obligation on the
states. Given this specific language, the statotaisdate upon the states is not frivolous. Similarly,
plaintiff's claim based on 42 U.S.C. § 1396p(d)(2){#\ (B), constitutes an allegation of a non-
frivolous violation of federal law.

Plaintiff also alleges a violation of the Sapracy Clause of the United States Constitution
in Count Il. Although the court does not decide the merits of this claim in this Memorandum and
Order, the court concludes the claim passesenustder this element because it is not wholly

insubstantial or frivolous.

3. Seeking Prospective Equitable Relief
The final element requires that the plaintiff seek prospective equitable relief from defendants

rather than retroactive monetary reliegwis 261 F.3d at 977. In making this distinction, the court



asks “not whether the relief will require the payment of state funds, but whether the relief will
remedy future rather than past wrong&d”’(quotingElephant Butte160 F.3d at 611). Prospective
relief gives life to the Supremacy Clause becdupsmedies designed to end a continuing violation

of federal law are necessary to vindicate the fedigterest in assuring the supremacy of that law.”
Green 474 U.S. at 68 (citinfPennhurst 465 U.S. at 102). Retrospective compensatory relief is
insufficient to overcome the mandate of the Eleventh Amendi8estid.

The plaintiff here seeks declaratory and injuretiglief: plaintiff asks the court to enter a
declaratory judgment that defendants erred in detémgplaintiff ineligible for Medicaid, and also
asks the court to enter a temporary restraining order, preliminary injunction, and permanent
injunction ordering defendants to cease denyingMedicaid coverage. Plaintiff’'s claim for
injunctive relief does not run afoul of the Eleventh Amendment because the relief only “requires
‘that officials conform their future actions to federal lawsée Lewis261 F.3d at 978 (quoting
Elephant Butte 160 F.3d at 611). However, plaintiff's request for declaratory relief is barred
“[b]ecause the Eleventh Amendment ‘does not pigudgments against state officers declaring that
they violated federal law in the pastJdhns 57 F.3d at 1554-55 (quotifyR. Aqueduct & Sewer
Auth. v. Metcalf & Eddy, Inc506 U.S. 139, 146 (1993)).

Plaintiff also seeks relief pursuant to 42 U.S.C. § 1396a(a)(34) (2000 & Supp. 2010). It
appears neither the Tenth Circuit nor this District have decided this question. Hdzdelaran
and its progeny provide some helpful principlasdetermining the grey area between prospective
and retrospective relieGee Coeur d’Alenéb21 U.S. at 278. “As in most areas of the law, the
difference between the type of relief barrediy Eleventh Amendment and that permitted under

Ex parte Youngyill not in many instances kbat between day and nighEtelman 415 U.S. at

10



667. InEdelmanthe Court held that the Eleventh Amerahhbarred a district court decree which
ordered retroactive payment of benefits to theniffi 415 U.S. at 678. The funds for such an award
would necessarily come from the state funds, tkeembling a monetary award against the state
rather than the prospective relief granted uldgparte Youngdd. at 665. Such a retroactive award
of benefits constituted an impermissible award of damages in violation of the Eleventh Amendment.
Id. But,Edelmaralso recognized that adverse fiscal consequences on state treasuries, as a necessary
result of compliance with a prospective orakres not violate the Eleventh Amendméahtat 667-
68; see ANR Pipeline Co v. Lafay@50 F.3d 1178, 1189 (10th Cir. 1998) (stating “tbe parte
Young doctrine will allow injunctive relief that mightave a substantial ancillary effect on a state
treasury”),overruled on other grounds by Hill v. Kep®/8 F.3d 1236, 1259 (10th Cir. 2007).
Further, inQuern v. Jordanthe Court distinguished its holding Edelmanand held that the
Eleventh Amendment did not bar a court order neistate officials to s&l an explanatory notice
to plaintiffs advising them that a state admintsteprocedure existed if they desire to have the
state determine whether they may be eligible for past benefits. 440 U.S. 332, 346-49 (1979). In
holding so, the court found that the notice “simpgpiases plaintiff class members of the existence
of whatever administrative procedures may alydae available under state law by which they may
receive a determination of eligibility for past béts® and was not the type of retroactive award
barred byEdelmanld. at 347-48.

The holding oEdelmardoes not apply in this case. Tie¢roactive payments authorized by

42 U.S.C. § 1396a(a)(34) is not a damages award for past lidbfligrdered, it would be an

“Title 42 U.S.C. § 1396a(a)(34) (2000 & Supp. 2010) provides:

A State plan for medical assistance must proti@e in the case of any individual who has been
determined to be eligible for medical assistance under the plan, such assistance will be made available
to him for care and services included under the plan and furnished in or after the third month before

11



incident of complying with the court’s prospective order. The back payments authorized by the
statute, therefore, would be necessamoimply with the court’s prospective ord&ee Morenz v.
Wilson-Coker415 F.3d 230, 237 (2d Cir. 2005) (holding thatk payments authorized under 42
U.S.C. § 1396a(a)(34) are only ancillary to prosipecelief and “does not run afoul of the Eleventh
Amendment”). Therefore, this court concludest thhe Eleventh Amendment does not bar the relief
authorized by the above statute, and this element is met.

In summary, plaintiff's claims against tB&S and KHPA are dismissed under the Eleventh
Amendment. However, plaintiff's claims againgti#on and Jordan survive to the extent that they
seek only injunctive relief and relief under 42SUC. § 1396a(a)(34). Plaintiff's prayer for

declaratory relief is barred.

B. Alleging a Claim Under 42. U.S.C. § 1983

In Count | of the Cmplaint, plaintiff asserts a private cause of action based on four
provisions in Title XIX of the Social Securifct, otherwise known as the Medicaid Act: 42 U.S.C.
88 1396p(c)(1)(A), 1396p(c)(2)(B)(i), 1396p(d)(2)(A)(i(B). The Supreme Court has held that
actions may be brought against state actors tor@n rights created by federal statutes or the

Constitution under 42 U.S.C. § 198&onzaga Univ. v. Dge&36 U.S. 273, 279 (2002) (citing

the month in which he made application (or application was made on his behalf in the case of a
deceased individual) for such assistance if sugividual was (or upon application would have been)
eligible for such assistance at the time such care and services were furnished.

*Title 42 U.S.C. § 1983 (2000) provides:

Every person who, under color of any statute, ortiearegulation, custom, or usage, of any State

or Territory or the District of Columbia, subjeabs,causes to be subjected, any citizen of the United
States or other person within the jurisdiction thétedhe deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be liable to the party injured in an action at
law, suit in equity, or other proper proceeding for redress, except that in any action brought against
a judicial officer for an act or omission taken icwfficer’s judicial capacity, injunctive relief shall

12



Maine v. Thiboutqt448 U.S. 1 (1980)). “[T]he primary quem in determining whether a statute
will support a claim under § 1983 is whether ‘Congress intended to confer individual rights upon
a class of beneficiaries.Hobbs ex rel Hobbs v. Zenderm&79 F.3d 1171, 1179 (10th Cir. 2009)
(quotingGonzaga 536 U.S. at 285). IBlessing v. Freeston¢he Supreme Court provided three
factors to examine when making this determination:

First, Congress must have intended thaptfovision in questiobenefit the plaintiff.

Second, the plaintiff must demonstrate that the right assertedly protected by the

statute is not so “vague and amorphous” that its enforcement would strain judicial

competence. Third, the statute must unambiguously impose a binding obligation on

the States. In other words, the provisiowirgy rise to the asserted right must be

couched in mandatory, rather than precatory, terms.
520 U.S. 329, 340-41 (1997) (internal quotations omitt&dnzagamade it clear that anything
short of an unambiguously conferred right ia tatute will not suppoée cause of action under 8
1983. 536 U.S. at 283. “Section 1983 provides a remedy only for the deprivation of ‘rights,
privileges, or immunities secured by the Constitution and laws’ of the United States. Accordingly,
it is rights, not the broader or vaguer ‘benefits’ onté@rests,” that may be enforced under the
authority of that sectionld. (emphasis in original). It is onbyviolation of rights, not laws, which
gives rise to § 1983 actionsl. Additionally, “where the text anstructure of a statute provide no
indication that Congress intendsd@ate new individual rights, theers no basis for a private suit

.. under § 1983.1d. at 286. Using this analytic framework, the court now turns to the main

inquiry—whether the statute unambigulyusonfers rights on the plaintiff.

not be granted unless a declanptdecree was violated or declaratory relief was unavailable. For the
purposes of this section, any Act of Congress appéaatrlusively to the District of Columbia shall
be considered to be a statofehe District of Columbia.

13



Under this step of the analysis it is importeménalyze separately each statutory provision
in order to determine if any unambiguously confayists on the plaintiff. In doing so, this court will
use theBlessingfactors as modified bgonzaga Without specifying the right violated, plaintiff
bases Count | on four separate statutooyigions: 42 U.S.C. 88 1396p(c)(1)(A), 1396p(c)(2)(B)(i),

1396p(d)(2)(A)(ii), (B). The court will analyze each separately.

1.42 U.S.C. § 1396p(c)(1)(A)

Regarding plaintiff's claim under 42 U.S.C. § 1396p(c)(1)(A), this court concludes that the
statute does not support a § 1983 claim bectuk®es not unambiguously confer rights on the
plaintiff. This section provides:

In order to meet the requirements of this subsection for purposes of section

1396a(a)(18) of thigitle, the Stateplan must provide that if an institutionalized

individual or the spouse of such individual (or, at the option of a State, a

noninstitutionalized individual or the spouse of such individual) disposes of assets

for less than fair market value on or after the look-back date specified in

subparagraph (B)(i), the individual is ineligible for medical assistance for services

described in subparagraph (C)(i) (orthie case of a noninstitutionalized individual,

for the services described in subparayréC)(ii)) during the period beginning on the

date specified in subparagraph (D) and equal to the number of months specified in

subparagraph (E).

42 U.S.C. § 1396p(c)(1)(A) (2000 & Supp. 2010).

Under the firsBlessingfactor, Congress must have intended that the provision in question
benefit the plaintiff. 520 U.S. 840-41. Congress must use “rightreating” language which clearly
invokes an individual ditlement upon aenefitted class of peopl&onzaga 536 U.S. at 287.
“Statutes that focus on the person regulated rather than the individuals protected create ‘no

implication of an intent to confergints on a particular class of personéléxander v. Sandoval

532 U.S. 275, 289 (2001) (quoti@glifornia v. Sierra Club452 U.S. 287, 294 (1981)).

14



The statutory provision here runs afoul of the Btgtssingactor because Congress did not
intend for it to benefit the plaintiff. Rather thaonferring a benefit on the plaintiff, the statute
imposes a binding obligation on the state to impgdarawhich makes an individual ineligible for
medical assistance if the person or person’s spoysesgis of assets for less than fair market value.
Seed2 U.S.C. 8 1396p(c)(1)(A). The statute speaksrims of “individuals” but only in relation to
imposing an obligation on the states. Theustaitself grants no rights to a plaintifee Gonzaga
536 U.S. at 284 (“For a statute to create such private rights, its texbenymirased in terms of
persons benefitted.”) (quotin@€annon v. Univ. of Chi.441 U.S. 677, 692 n.13 (1979)).
Additionally, the statute focuses on the stateaathan the individual protected by requiring the
state plan to comport with the requirementgl®fU.S.C. § 1396p(c)(1)(A). The language in this
statute is similar to other statutory provisidhe Supreme Court has held do not create private
causes of action under § 1983.

In Suter v. Artist M.the Supreme Court held thabpisions of the Child Welfare Act
requiring the state to have a “plan” to make “reabtaefforts” to keep children out of foster homes
did not create a private cause of action ugdE983. 503 U.S. 347, 363-64 (1992). Because the act
“conferred no specific, individually enforceablghts, there was no basis for private enforcement,
even by a class of the statute’s principal beneficiangsrizaga536 U.S. at 281 (citin§uter 503
U.S. at 357). The Court iBlessingalso rejected a plaintiff's § 1983 claim because the statutory
provision at issue focused on the state rather liemefits conferred on the plaintiff. 520 U.S. at
340-44. TheGonzagaCourt explainedlessingin the following manner:

Because the provision focused on “the aggregate services provided by the State,”

rather than “the needs of any particylarson,” it conferred no individual rights and
thus could not be enfoed by 8§ 1983. We emphasized: “To seek redress through 8

15



1983 . .. a plaintiff must asséhte violation of a federaight, not merely a violation
of federallaw.”

536 U.S. at 282 (quotinglessing 520 U.S. at 340) (emphase®itginal). Similarly, theGonzaga
Court foreclosed a plaintiff's private cause of action based on certain provisions of the Family
Educational Rights and Privacy Act of 1974 (FERP86 U.S. at 287. “FERPA’s provisions speak
only to the Secretary of Education, directing thiajo funds shall be made available’ to any
‘educational agency or institution’ whidfas a prohibited ‘policy or practice.ltl. (quoting 20
U.S.C. § 1232g(b)(1)). Focusing on the state rather than the individual “clearly does not confer the
sort of ‘individual entitlement’ that is enforceable under 8 1988.”

By imposing requirements on the state andtting rights-creating language, Congress did
not unambiguously confer rights on the ptdfrunder 42 U.S.C. § 1396p(c)(1)(A); thus, this
provision is not enforceable through § 1983, antemttants’ motions are granted as to this

provision.

2.42 U.S.C. 8§ 1396p(c)(2)(B)(i)

Plaintiff's claim under 42 U.S.C. 8§ 1396p(c)®)(i) requires a different conclusion. This
section provides:

An individual shall not be ineligible fanedical assistance by reason of paragraph

(1) to the extent that—the assets—weamsferred to the individual’'s spouse or to

another for the sole benefit of the individual's spouse.
42 U.S.C. § 1396p(c)(2)(B)(i) (2000 & Supp. 2010nlike § 1396p(c)(1)(A), this provision
satisfies all prongs of thBlessingtest. First, Congress unguestionably intended the provision to

benefit the plaintiff. The statute specifically prowsdéat an individual shall not be ineligible for

medical assistance (a benefit) solely because cbessets were transfedréor the benefit of the
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individual's spouse. 42 U.S.C. § 1396p(c)(2)(B)(i). Staute also speaks in terms of the individual
benefitted rather than the person regulated byngithe individual a benefit, instead of directing
the state to act or nti act in a certain wayompare§ 1396p(c)(1)(A) (stating “[i]n order to meet
the requirements of this subsection forgmsges of section 1396a(a)(18) of this titles State plan
mustprovide . . .”),with 8 1396p(c)(2)(B)(i) (stating “[a]imndividual shall not be ineligibléor
medical assistance . . .”) (emphasis added) fatwes of § 1396p(c)(2)(B)(i) confers an individual
entitlement, as required undg@onzaga536 U.S. at 287. The Tenth CircuiHobbseven indicated

in dicta that this provision contains the typdasfguage that creates a private cause of action. 579
F.3d at 1181 (stating “[a]lthough subsection (c)(2)(@)tains the type of mandatory language that
might create a private cause enforceable under § 1983, it is not at issue in this case”).

The language of 8 1396p(c)(2)(B)(i) is alsm#ar to language, which the Supreme Court
and other courts have held sufficient to be enforceable under §3&8@/ilder v. Va. Hosp. Ass'n.
496 U.S. 498 (1990) (holding that healthcare providers could bring a § 1983 suit to enforce a
reimbursement provision of the Medicaid Act, beszil explicitly conferred monetary benefits on
the plaintiffs); Wright v. Roanoke Redevelopment & Hous. Autii9 U.S. 418, 430 (1987)
(allowing a 8§ 1983 suit by tenants to recover pastcharges under a rent-ceiling provision of the
Public Housing Act because the provision unagabusly conferred “a mandatory [benefit] focusing
on the individual family and its income'§abree ex rel. Sabree v. Richma®7 F.3d 180, 189, 193-
94 (3d Cir. 2004) (holding that language undex lhedicaid Act requiring that a state ““must
provide’ plaintiffs with ‘medical assistan¢eincluding ICF/MR services, with ‘reasonable
promptness’™ was sufficient to support a prevatuse of action under 8§ 1983) (quoting 42 U.S.C.

8§ 1396a(a)(8), ()(10), 1396d(a)(15)).
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This section also meets the second prorgjessingoecause the statute is not so “vague and
amorphous” that its enforcement would “strain the judicial competeSee320 U.S. at 340-41.
The statute clearly states that an individual shall not be ineligible for medical assistance because
covered assets were transferred solely fob#reefit of the covered individual’'s spouse—Ileaving
little room to dispute what right it protec&ee42 U.S.C. § 1396p(c)(2)(B)(i). Determining whether
a state has violated that provision webuabt strain the judicial competence.

The provision also satisfies the third prong of Bhessingtest because it unambiguously
imposes a binding obligation on the states. The words “shall not” in § 1396p(c)(2)(B)(i) make it
clear the state has an obligation not to depaiv®vered individual of medical assistance solely
because the individual's spouse transfermaoed assets for the spouse’s own berigdie idAs
required byBlessing the words “shall not” are mandatory tex;mather than a precatory ones, and
are dissimilar to the cases which failed this prong of theSesb20 U.S. at 340-41. ISuter the
Adoption Assistance and Child Welfare Act requistates receiving funds for adoption to have a
“plan” and to make “reasonable efforts” to kespldren out of foster care. 503 U.S. at 358. The
SuterCourt found no basis for a § 1983 suit and held:

Careful examination of the language religabn by respondents, in the context of the

entire Act, leads us to conclude thhe “reasonable efforts” language does not

unambiguously confer an enforceable right upon the Act’s beneficiaries. The term

“reasonable efforts” in this context is last as plausibly read to impose only a

rather generalized duty on the State, teti@rced not by prate individuals, but by

the Secretary in the manner previously discussed.

Id. at 363. Similarly, irBlessing a provision of the Social Security Act requiring states receiving
federal child-welfare funds to “substantially cdgipvith certain requirements designed to provide

timely child support payments lacked the typmahdatory language necessary to support a private

cause of action under 8 1983. 520 U.S. at 342-47. Finall@goimzaga the Court found that
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provisions of FERPA which required states to “congubstantially” with federal regulations failed
unambiguously to impose a binding obligation angtates. 536 U.S. at 288. A comparison between
those cases, and the statutory provision herapets the conclusion that Congress unambiguously
imposed a binding obligation on the states under § 1396p(c)(2)(B)(i); therefore, this prong of the
Blessingtest is met.

After examining the text @ 1396p(c)(2)(B)(i), it is clear that Congress intended to confer
individual rights on certain individuals. Absent @ntrary directive in the statutory structure or
congressional preclusion (analyzed below), pifiimay enforce this provision by means of a §

1983 suit.

3. 42 U.S.C. 8§ 1396p(d)(2)(A)(ii), (B)
Section 1396p(d)(2)(A)(ii)) and (B), also supports a claim under § 1983. Section
1396p(d)(2)(A)(ii) provides:
For purposes of this subsection, an individual shall be considered to have established
a trust if assets of the inddiial were used to form all or part of the corpus of the
trust and if any of the following individuaéstablished such trust other than by will:
The individual’s spouse.
Section 1396p(d)(2)(B) provides:
In the case of a trust corpus of which urdts assets of an individual (as determined
under subparagraph (A)) and assets ofahgr person or persons, the provisions of
this subsection shall apply to the portion @ thust attributable to the assets of the
individual.
Like § 1396p(c)(2)(B)(i), this provision meets all prongs of Biessingtest. First, Congress

intended the provision to benefit the plaintiff prpoviding how an individual’s trust assets will be

considered by the stat8ee§ 1396p(d)(2)(A)(ii), (B). These provisions also meet the last two
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prongs ofBlessingbecause they are statednandatory terms, “an individuahall be considered

to have established a trust if . . . .” 425UC. § 1396p(d)(2)(A)(ii) (emphasis added). And, once
again, the terms are not so “vague or ghous” their enforcement would “strain judicial
competence.See§ 1396p(d)(2)(A)(ii), (B). These provimis do not contain vague and ambiguous
terms such as those foundSnter Blessing andGonzagaSuter 503 U.S. at 358 (“reasonable
efforts”); Blessing 520 U.S. at 342 (“substantially complyGpnzaga536 U.S. at 288 (“comply
substantially”). The language at issue is comparable to § 1396(c)(2)(B)(i), which does support an
individual cause of action under 8 1983. As suang@ess intended to confer individual rights in
81396p(d)(2)(A)(ii)) and (B) if not barred by the sti@try structure or congressional preclusion. The

court now turns to the issue of statutory structure.

4. Statutory Structure

Pursuant t@sonzagathis court must also examine theusture of the statute, not just the
text of the specific provision§36 U.S. at 286. As the followingalysis shows, the court’s opposite
conclusions regarding 8 1396p(c)(1)(A) and 88 1396p(c)(2)(B)(i), (d)(2)(A)(ii)) and (B) are not
inconsistent. The statutory structure of Titledontains provisions that create and do not create
individual rights enforceable under § 1982e Sabre&67 F.3d at 192 (concluding that “[s]ection
1396, the appropriations and general introductory statement, cannot neutralize the rights-creating
language of Sections 1396a(a)(1), 1396d(a)(1k) 1896a(a)(8)”). A conclusion that one provision
does not support a private cause of action ugd@83 does not necessarily condemn another cause
of action based on a different provisi@ompare Blessings20 U.S. at 344-4@ndHobbs 579

F.3d 1181-83with Wilder, 496 U.S. at 50%nd Sabreg367 F.3d at 193-94.
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The Supreme Court held Wilder that a provision in Title XI>of the Social Security Act
requiring reimbursement based on rates thatade finds are reasonable and adequate was
enforceable under § 1983. 496 U.S. at 5¥en though the Tenth Circuit, itobbs held that three
provisions of Title XIX—§ 1396p(d)(4)(A) and 88 1396a(a)(10)(C)(i), (ayadiy not create
private causes of action enforceable under 8§ 1983 natiforeclose that possibility for other Title
XIX provisions. Hobbs 579 F.3d at 1181. Additionally, whilelobbs recognized that 88
1396a(a)(10)(C)(i), (417), which it termed the “methodologygwisions,” did not phrase directives
at the persons benefitted, it acknowledged that several courts have held that another provision of
1396a(a) does confer individual rights. 579 F.3d at 1182 (¢yomg v. Thompsod87 F.3d 1272,
1275-76 (9th Cir. 2007) (holding that 8§ 1396al8)(A)(i) created a private cause of action);
Watson v. Weekd36 F.3d 1152, 1159 (9th Cir. 2006) (san®&]. ex rel. Dickson v. Hop891
F.3d 581, 603 (5th Cir. 2004) (sam8gbree367 F.3d at 189-90 (sam@ediatric Specialty Care,

Inc. v. Ark. Dep’t of Human Sery293 F.3d 472, 478-79 (8th Cir. 2002) (sariégstside Mothers
v. Haveman289 F.3d 852, 863 (6th Cir. 2002) (samwiljer ex rel. Miller v. Whitburn 10 F.3d

1315, 1319 (7th Cir. 1993) (same)).

“The provision in question provided:
“[A] State plan for medical assistance must-

“provide . . . for payment . . . of the hospitahgees, nursing facility services, and services in an
intermediate care facility for the mentally retagidorovided under the pldhrough the use of rates
(determined in accordance with methods and standards developed by the Staltéch.the State
finds, and makes assurances satisfactory t@d@etary, are reasonable and adequate to meet the
costs which must be incurred by efficiently and economically operated fadgilibeder to provide
care and services in conformity with applicaBtate and Federal laws, regulations, and quality and
safety standards and to assure that individeladéble for medical assistance have reasonable access
... to inpatient hospital services of adeiquguality.” 42 U.S.C. § 1396a(a)(13)(A) (1982 ed., Supp.
V) (emphasis added).

Wilder, 496 U.S. at 502-03 (quoting 42 U.S.C. § 1398a®(A) (1982 ed., Supp. V) (emphasisifilder)).
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Unlike Hobbs plaintiff here has advanced a claim based in rights-creating provisions of Title
XIX—88 1396p(c)(2)(B)(i); 1396p(d)(2)(A)(ii) (B). Like the provisions inWilder and §
1396a(a)(10)(A)(i), these sections do provide fprigate cause of action. For the above reasons,
this court finds that thstatutory structure of the Social Security Act, and Title XIX in particular,
does not preclude a finding thaetabove provisions support an individual cause of action under 8

1983.

5. Congressional Preclusion

After a plaintiff makes a showing that asgn statute unambiguously confers a right, the

state
may rebut that presumption by showing thain@ress either expressly prohibited suit or that
Congress provided a comprehensive remedial scheme, which bars individu@dleagmg 520
U.S. at 346 (“Because petitioner does not claimadhgtprovision of Title IV-D expressly curtails
§ 1983 actions, she must make the difficult stngthat allowing § 1983 actions to go forward in
these circumstances “would be inconsistent with Congress’ carefully tailored scheme.”) (quoting
Golden State Transit Corp. v. City of Los Angef33 U.S. 103, 107 (1989)). “The burden to
demonstrate that Congress has expressly withdthgrremedy is on the defendant” and “[w]e do
not lightly conclude that Congress intended to preclude reliance on § 1983 as a remedy’ for the
deprivation of a federally secured righGblden State Transid93 U.S. at 106 (quotingmith v.
Robinson468 U.S. 992, 1012 (1984)).

Defendants here do not argue that Congngaigogtly precluded a 8 1983 suit in this instance

and Title XIX contains no provision explicitly geluding such actions; therefore, the court will
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analyze whether there exists a remedial scheme sufficiently comprehensive to replace § 1983 suits.
Only twice has the Supreme Court held a remestiaéme sufficiently comprehensive to supplant

8 1983.Blessing 520 U.S. at 347%ee Middlesex County Sewerage Auth. v. Nat'l Sea Clammers
Ass’n 453 U.S. 1, 13-15 (1981) (holding that thed&ml Water Pollution Control Act and the
Marine Protection, Research, and SanctuariefAt972 had a comprehensive remedial scheme
because “[t]hese Acts contain unusually elal@estforcement provisions, conferring authority to

sue for this purpose both on governnwfitials and private citizens”Bmith 468 U.S. at 1010-11
(holding that the Education of the Handicagp¥ct supplanted 8 1983 suits because “the Act
establishes an elaborate procedural mechaniprotect the rights of the handicapped children. The
procedures not only ensure that hearings condumtehe State are fair and adequate. They also
effect Congress’ intent that each child’s individual educational needs be worked out through a
process that begins on the local level and includes ongoing parental involvement, detailed procedural
safeguards, and a right to judicial review”jtl§ XIX does provide a state administrative hearing.

42 U.S.C. § 1396a(a)(3) (2000 & Supp. 2010pwever, the administrative hearing is not the type

of comprehensive remedial schenezessary to displace a § 1983 clddessing520 U.S. at 347

(“We have also stressed that a plaintiff's abilitynvoke § 1983 cannot be defeated simply by ‘[t]he
availability of administrative mechanisms to protect the plaintiff's interests.”) (qu@widen

State Transjt493 U.S. at 106)see also Wilder496 U.S. at 523 (“The availability of state

administrative procedures ordinarily does not foreclose resort to § 1983.").

°A State plan for medical assistance must—provide fantgrg an opportunity for a fair hearing before the
State agency to any individual whose claim for medissistance under the plan is denied or is not acted upon with
reasonable promptness. 42 U.S.C. § 1396a(a)(3) (2000 & Supp. 2010).
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Because Title XIX only provides for a state adisirative hearing, its remedial scheme does
not rise to the level necessary as seeS8aa Clammerand Smith As such, Congress has not

precluded plaintiff's ability to pursue a 8 1983 suit.

C. Supremacy Clause

Under Count Il of the Amended Complaint, plaintiff alleges that defendants:

[V]iolated and are violating the Supremachause of the United States Constitution

by determining that Plaintiff is ineligibker Medicaid under Kansas laws pertaining

to annuities that are in direct conflictttvthe Federal laws pertaining to annuities

or serve as an obstacle to the accomplistimfghe purposes and objectives of those

Federal laws.
(Dkt. No. 15, para. 37). Defendamtggue that Count Il must besdnissed because plaintiff cannot
show federal preemption, which is necessargustain a violation of the Supremacy Clatise.
“Determining whether Congresatendedto preempt state law is the ultimate touchstone of
preemption analysis.Ramsey Winch, Inc. v. Henry55 F.3d 1199, 1204 (2009) (emphasis in
original). Defendant further argues that becauagpif failed to specify which state and federal
statutes were at issue in Count Il, the court must dismiss this claim Tnwdetbly However,
defendant fails to explain how that fact alomarrants dismissal. In response, plaintiff cites
Elizabeth Blackwell Health Ctr. v. Knpb1l F.3d 170 (3d Cir. 1995), which held that a state law

conflicting with the Hyde Amendment to the Meaid law violated the Supremacy Clause. While

Blackwell provides a good example of preemption analysis, it has little bearing on this case.

5The Supremacy Clause of the United States Constitution states:
This Constitution, and the Laws of the United Stathich shall be made in Pursuance thereof; and
all Treaties made, or which shall be made, underAthority of the United States, shall be the
supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary notwithstanding.

U.S.ConsT. art. VI. cl. 2.
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Nevertheless, this court finds that it is premature to dismiss Count Il of the Amended Complaint.
At this stage in the record, and due to the brenfithe parties’ briefing on this issue, the court will

revisit this issue at a later date.

D. 12(b)(5) Insufficient Service of Process

Defendants argue the court should dismiss the Complaint under Fed. R. Civ. P. 12(b)(5) for
insufficient service of process. Because the tcbas dismissed the claims against the SRS and
KHPA (see Section 1ll.A.), the court considers only service on Allison and Jordan.

A federal court lacks personal jurisdiction over a defendant if service of process is
insufficient under Rule &ee Nicks v. BrewgNo. 10-1220, 2010 WL 4868172, at *4 (D. Kan. Nov.
23, 2010). The plaintiff has the burden of shayvby a preponderance the evidence that
jurisdiction is properUnited States ex rel. Stone v. Rockwell Int'l CoP82 F.3d 787, 797 (10th
Cir. 2002). “The parties may submit affidavits and other documentary evidence for the Court’s
consideration, and plaintiff is entitled to the benefit of any factual dotibylor v. Osawatomie
State Hosp.No. 07-2346, 2008 WL 2891011, at *1 (D. Kan. July 24, 2008).

Fed. R. Civ. P. 4(j)(2) goversgrvice upon a state officer served in his official capaSig.
FeED. R.Civ.P.4(j)(2); see also Bell v. City of Topeka, KaNo. 06-4026, 2007 WL 628188, at *3
(D. Kan. Feb. 26, 2007) (“Official capacity suits are treated in all respects as suits against the
underlying entity.”);Lewis v. Wyandotte/Leavenworth Area on AgiNg. 10-2109, 2010 WL
2735563, at *2 (D. Kan. July 9, 201Q¥kjecting defendants 12(b)(5) motion to quash service
because defendant sued in his official capaetg properly served at his place of business);

Dudley v. N. Central Reg’l Officé&lo. 09-2027, 2009 WL 1162879, at *2 (D. Kan. Apr. 27, 2009)
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(“Under Fed. R. Civ. P. 4(i)(2), in order to seran agency or employee of the United States sued

in an official capacity, a party must serve thaited States and also send a copy of the summons
and complaint by registered or certified mailthe@ agency or employee.”). Under Rule 4(j)(2)
service on a state organization must be made by “delivering a copy of the summons and complaint
to its chief executive officer; or serving a copy of each in the manner prescribed by that state’s law
for serving a summons or like process on such defendas.’ R Civ. P. 4(j)(2)(A-(B). Under
Kansas law, there is a specific method for seyan authority (KHPA) and a governmental agency
(SRS). Service on a public authority can be acdsimgd “by serving the clerk or secretary or, if

the secretary is not found, any officelirector or manager thereof.”AKi. STAT. ANN. § 60-
304(d)(4) (2010). A state governmental agency bmgerved by “serving the attorney general or
assistant attorney generdtl’ 8 60-304(d)(5)see Copeland v. Robins@b Kan. App.2d 717, 721-
22,970 P.2d 69, 73-74 (1998) (official capacity saitsgovernment agencies trigger Kan. Stat.
Ann. § 60-304(d)(5)).

On May 12, 2010, plaintiff attempted servime Jordan by leaving summons with Senior
Administrative Assistant, Legal Division, of tl&RS. Plaintiff attempted to serve Allison in a
similar manner by serving a front-desk employee of the KHPA. It appears that each employee
represented that they were authorized to acsmpice for the named defendants. Plaintiff did not
serve defendants in the manner required under&p(&) or Kan. StatAnn. § 60-304(d). Instead,

plaintiff argues that the employees who accegtdice were authorized employees under Rule
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4(e)(2)(C). However, this argument fails because defendants were sued in their official capacities,
which triggers Rule 4(j)(2), rather than service on an individual under Rule 4(e){2)(C).

While plaintiff did not serve the defendantdi® manner required by Rule 4(j)(2) or Kan.
Stat. Ann. 8§ 60-304(d), plaiff’s attempted service may be salieshe substantially complied with
the requirements for service guant to Kan. Stat. Ann. § 60-20Before there can be valid service
under 8§ 60-204, there must be substantial comgdiavith some method service under Kansas
law. See Briscoe v. Getta04 Kan. 254, 256-57, 462 P.2d 127 (1969). Substantial compliance with
the requirements of service amdareness of the action are all that is necessary under 8 GPe204.
Bares, Inc. v. P & C Food Markets, In&67 F.2d 933, 936 (10th Cir. 197Fylcher v. City of
Wichita 445 F. Supp.2d 1271, 1275 n.1 (D. Kan. 2006) (“Betfoeee can be valid service pursuant
to K.S.A. 60-204, there must be substantial compkavith some method of service and, thereatfter,
irregularities and omissions will be cured by awareness of the action.”).

This court finds that plaintiff's servicen defendants, while not technically proper,
constituted substantial compliance under § 60-204. The court also finds that defendants have not

been denied due procedikwei v. Ross Sch. of Aviation, In822 F.2d 939, 945-46 (10th Cir.

"Even if plaintiff sued defendants in their individual capacities service was still insuffisieHeD. R.
Civ.P.4(e); KaN. STAT. ANN. § 60-304(a)see also Grayson v. Kansa¢o., 06-2375, 2007 WL 1259990, at *4 (D.
Kan. Apr. 30, 2007) (“Service on [defendants] at tpéaices of business—before attempted service at their
dwellings or through their agents—does not comply with method of service described under Rule 4(e) or Kansas
law.”).

8Chapter 60, section 240 states:
The methods of serving process set out in article 3 of this chapter constitute sufficient service of
process in all civil actions and proceedings, bualegnatives to and do not restrict different methods
specifically provided by law. Substantial compliance with any method of serving process effects valid
service of process if the court finds that, notatiimding some irregularity or omission, the party
served was made aware that an action or proege&dis pending in a specified court that might affect
the party or the party’s status or property.

KAN. STAT. ANN. § 60-204 (2010).
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1987) (stating courts should generally overrule technical objections to service of process if
defendants have not been denied due procHssje is no allegation the summons and Complaint
did not reach the named defendants. Defendaans received notice of the lawsuit and have
demonstrated by the present motions, their aldititgefend the lawsuit. Therefore, defendants’
12(b)(5) motion is denied.

However, while the court finds service is suféict, plaintiff failed to file attachments “A”
through “J” which it indicates are attached te &imended Complaint. Because these attachments
were attached to the original Complaint and tleemtent is not in dispute, this court will allow
plaintiff to re-file its Amended Complaint to inae the attachments. However, because Jordan was
not a party to the Original Complaint, plaintifiust re-serve him with the Amended Complaint and

attachments in the manner provided above.

E. Statute of Limitations

Last, defendants Jordan and the SRS argaiedlirt must dismiss plaintiff's Complaint
against them because the statute of limitati@ssrun. Congress provided no statute of limitations
in 8 1983 civil rights suits. “The statute of lintitans for claims under § 1983 ‘is drawn from the
personal-injury statute of the state in which the federal district court §§y®ris v. Kyner367 Fed.
App’x 878, 881 (10th Cir. 2010) (quotiddondragon v. ThompseB19 F.3d 1078, 1082 (10th Cir.
2008)).Thus, this court applies Kansas's two-ygatute of limitations for personal injury actions
to plaintiff's 8§ 1983 claimSeeKAN. STAT. ANN. 8§ 60-513(a)(4) (1996) (“The following actions
shall be brought within two years: An action for injury to the rights of another, not arising on

contract, and not herein enumerated.”). “*A cnghts action accrues when facts that would support
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a cause of action are or should be apparehydns 367 Fed. App’x at 882 (quotirgratus v.
DelLand 49 F.3d 673, 675 (10th Cir. 1995)).

Plaintiff filed her original Complaint on August 7, 2009, and her Amended Complaint on
May 7, 2010. The KHPA first denied plaintiff Miaid benefits on April 17, 2008. Plaintiff
appealed that decision to a hearing officer, who reversed the dexfislkenKHPA on March 11,
2009. Subsequently, the KHPA filed a Petition idEto the KHPA State Appeals Committee and
on July 10, 2009, the committee reversed the decisithre dfearing officer and reinstated the initial
order denying plaintiff Medicaid benefits. Defendants argue the injury accrued on April 17,
2008—the initial date the KHPA denied Medicaid HeéeeDefendants’ argument is without merit.
Plaintiff accurately argues the final decisiontbg KHPA State Appeals Committee is the proper
accrual date. The Tenth Circuit has held al cights action accrues when the facts supporting a
cause of action are or should be appatgrins 367 Fed. App’x at 882. Here, facts supporting a
cause of action—alleged improper denial of benefits—only became known on July 10, 2009, when
the decision became final. From March 11, 2008 dualy 10, 2009, plaintiff’'s Medicaid benefits
had been reinstated and no facts supporting a chas@on were present. A contrary finding would
have the effect of forcing plaintiff to file geven though the administrative agency had given her
a favorable decision. Therefore, because theecatiaction properly accrued upon the final denial
of Medicaid benefits—a date well within thedwear statute of limitations—defendants’ motion
is denied on this ground.

IT IS ACCORDINGLY ORDERED this 28tlday of February, 2011, that defendants’

Motions to Dismiss are granted in part and demaqghrt. The claims against defendants SRS and
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KHPA are dismissed under the Eleventh Amendmieafendants Allison and Jordan will not be
dismissed and the claims pending against them may go forward consistent with this Order.
IT IS FURTHER ORDERED that plaintiff must re-serve Jordan with the Amended

Complaint and attachments in the manner provided in Section III.D.

s/ J. Thomas Marten
J. THOMAS MARTEN, JUDGE
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