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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CYNTHIA PFEIFER,

Plaintiff,

VS. Case No. 09-CV-1248-EFM

FEDERAL EXPRESS CORPORATION,

Defendant.

MEMORANDUM AND ORDER

On August 13, 2009, Plaintiff Cynthia Pfeif@Plaintiff”) filed a one-count Complaint
against Defendant Federal Express Corpordtidefendant”) alleging avorkers’ compensation
retaliation claim. This matter now comes brefthe Court on Defendant’s motion for summary
judgment (Doc. 60), filed on September 18, 2013, sgela preclude Plaintiff from pursuing her
retaliation claim on the grounds of judicial ggtel. On October 29, 2013, this Court granted a
motion to intervene filed by Chapter 13 Bankruptcy Trustee Laurie B. Williams (“Trustee”).
Plaintiff and the Trustee now join in supportRIfintiff's October 302013, motion for partial
summary judgment (Doc. 71), seeking dismisgaDefendant’'s motion for summary judgment
on the judicial estoppel issue. rRbe reasons stated below, Dedant’'s motion is granted in its

entirety. Plaintiff's motion is granted only so far as it allows the Trustee to pursue Plaintiff's
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claim for workplace retaliation in an amount notexceed Plaintif§ current debt, $157,489.68.
The remainder of Plairitis motion is denied.
l. Factual and Procedural Background

Defendant, a Delaware corporation, ipublicly held entity daig business throughout
the United States, including ithe city of Hays in EllisCounty, Kansas. Defendant hired
Plaintiff on January 17, 1994, and continuously eywedl her for over fourteen years, until May
2, 2008. On September 11, 2007, during the courserofegular duties, Plaintiff sustained an
injury to her left knee, after which she soughedical treatment and care from a Defendant-
approved physician. Plaintifivas thereafter placed on leasad was entitled to workers’
compensation. On September 27, 2007, Plaimtiferwent a left knee arthroscopy, followed by
several months of physical therapy. She wasassd to return to light work duty on November
7, 2007; however, Defendant informed Plaintiff teae could not return until she was medically
released for full duty. Plaintiff obtainehis full release on November 27, 2007.

Plaintiff returned to work for four monthsllowing her release. Following a quarterly
audit on March 18, 2008, Defendant accused Ptamitifalsifying her tmecard. Plaintiff was
thereafter placed on suspension until May 2, 2008, when she was terminated.

On August 13, 2009, Plaintiff filed suitleding wrongful termiation/retaliation in
reaction to her workers’ compensation clainPlaintiff claimed Defendant terminated her
employment and subjected her to repeated attretaliation, harassment, and intimidation
because of her September 2007 work-relatgdry. She seeks front and back pay,

compensatory and punitive damages, attornégés, and a directive ordering Defendant to

! In accordance with sumary judgment procedurethe Court has set forth the uncontroverted facts and
they are related in the light mdatorable to the non-moving party.



remove or expunge any negative, discrimingtoetaliatory, or defamatory memoranda and
documentation from her employment records.

On March 2, 2010, Defendant filed a motilmn summary judgment seeking to dismiss
Plaintiff's workers’ compensation retaliationagh. In its motion, Defendant alleged that
Plaintiff failed to bring her claim within theximonth contractual limitabns period, as agreed
to by Plaintiff in her executed employmentregment with DefendantOn February 2, 2011,
this Court granted Defendant's motion, fingi that: (1) Defendant’s six-month filing
requirement did not violate Kansas public ppjiand (2) Defendant’s contractual limitation
provision was reasonable. On February 9, 2014int#f filed a motion seeking to certify the
following question to the Kansas Supreme Court:

[c]an a provision in an employee’s weh contract with her employer, which

provides that any claim by the employagainst the employer must be brought

within six months after the claim accruég, applied to supersede the Kansas two

year statute of limitations which dms to the employee’s claim against the

employer for workers’ compensation retaliatory discharge?”

Plaintiff's motion was deniedThus, on February 25, 2011, Plaintffpealed this Court’s ruling
granting Defendant samary judgment.

Following a November 9, 2011, oral argumehg Tenth Circuit Court of Appeals chose
to certify Plaintiff’'s qustion to the Kansas Supreme CouBoth Plaintiff and Defendant filed
briefs and, on May 22, 2012, participated in aajument before the Kansas Supreme Court.
On June 7, 2013, the Kansas Supreme Court answerexdrtified question ifavor of Plaintiff,
effectively reversing this Court’s grant ofrsmary judgment. The ppellate Court therefore
remanded this case to this Court on July 23, 2013.

Meanwhile, on November 21, 2012, Plaintffid her husband jointly filed a voluntary

petition for Chapter 13 bankruptcy in the UnitSthtes Bankruptcy Court for the District of

-3-



Kansas: In both her petitio and corresponding financial affaidocuments, Plaintiff failed to
disclose her lawsuit against Defendant. &pril 13, 2013, the Bankruptcy Court entered a
Corrected Order Modifying and Confirming Plaffid§ Chapter 13 Bankruptcy Plan (the “Plan”)
which provided Plaintiff and her husband to “paythe Trustee plan payments in the monthly
amount of $100.00 for forty-four (44) months, bhotany event no less dh thirty-six (36)
months and until a total of $4,400.30paid under the Plan.”

On August 14, 2013, after becoming awarePtdintiff's omission, Defendant served
Plaintiff with a Second Set of Requests for Adsnon requesting that Plaintiff admit that she did
not disclose her lawsuit against Defendant in her Chapter 13 filings. On that same day,
Defendant advised Plaintiff’'s couglsin writing that it intendedo seek summary judgment on
the basis of judicial estoppel. On Augd#&, 2013, Defendant filed a motion seeking leave to
amend its Answer to include the following affirmative defense: “FedEx intends to file a motion
for summary judgment on the grounds that Plaifdited to disclose this pending lawsuit as an
asset in her Chapter 13 bankruptcy proceedimgsvhich her Chapter 13 Plan was confirmed
and her consumer debts were greatly redute@h August 21, 2013, more than two months
after the Kansas Supreme Court’s decision, Plaintiff informed the Trustee that she would be
amending her bankruptcy pleadings to includedi@m against Defendant. On that same day,
Plaintiff filed Amended Bakruptcy Schedules B and’COn September3l. 2013, Plaintiff filed

an Amended Statement of Financial Affairs.

2 Bankruptcy Petition No. 12-13190.
®Doc. 53.

“ Schedule B, which required Plaintiff to list “other and contingent and unliquidated claimesrpinature,
including tax refunds, counterclaimstbe debtor, and rights to setoff claihasd give the estimated value of each,
was amended by Plaintiff to read: “Diebhas a wrongful termination lawsuaigainst Federal Expss Corporation.
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Defendant now seeks to foreclose, throagmotion for summary judgment, Plaintiff’s
claim for workers’ compensation retaliation on tireunds of judicial esppel. Both Plaintiff
and the Trustee object efendant’s motion.

Il. Legal Standard

Summary judgment is appropriate if th@oving party demonstrates that there is no
genuine issue as to any matefadt, and the movant is entitléd judgment as a matter of I&w.
A fact is “material” when it is essential to theich, and the issues of fact are “genuine” if the
proffered evidence permits a reasonable jurgeéoide the issue in either party’s favorThe
movant bears the initial burden of proof and msisbw the lack of evidence on an essential
element of the clairi. The nonmovant must then bringtfo specific facts showing a genuine
issue for triaf These facts must be clearly identifibdough affidavits, deosition transcripts,

or incorporated exhibits —oaclusory alleggons alone cannot sungva motion for summary

09 CV 1248 in the United States District Court for the District of Kansas—Wichita Division. Debtor lost on
summary judgment in the 8trict Court. It was appealed to the Te@licuit who certified it to the Kansas Supreme
Court.” Plaintiff listed the value dfer claim against Defendant as 0.@oc. 72, Attachment 3, at 4.

® The Statement of Financial Affairs, which requifldintiff to list all suits, administrative proceedings,
executions, garnishment, and attachmdimdé Plaintiff was a party to withione year immediately preceding the
filing of her bankruptcy case, was amended to include the following information: Cynthia Pfiefer v. Federal Express
Corporation, 09-CV-1248-EFM, wrongful termination lawswnited States District Court District of Kansas,
remanded on appeal. Doc. 72, Attachment 4, at 3.

® FeD. R.CIv. P. 56(a).
"Haynes v. Level 3 Communé56 F.3d 1215, 1219 (10th Cir. 2006).

8 Thom v. Bristol-Myers Squibb C@®53 F.3d 848, 851 (10th Cir. 2004) (citiGglotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).

® Garrison v. Gambro, Inc428 F.3d 933, 935 (10th Cir. 2005).



judgment® The court views all evidence and reasoeabferences in the light most favorable
to the non-moving part}.
lll.  Analysis

Defendant argues that Plaintiff should begbnded from pursuinger retaliation claim
against Defendant given Plaintiff's failure tigt this lawsuit inher Chapter 13 bankruptcy
petition. Specifically, Defendant seeks judgmenttiom legal theory ofudicial estoppel. In
return, Plaintiff seeks partial summary judgrheon Defendant’s judial estoppel claim,
contending that judicial estoppisl inappropriate in cases where, as here, the underlying claim
was decided on its merits more than one yerr po a bankruptcy filing. In the alternative,
Plaintiff argues: (1) that evehshe took an inconsistent pbsn by not disclosing this case in
her bankruptcy filings, her failure to do so waessed on inadvertence mistake; (2) Plaintiff
never misled the bankruptcy court by failing to thse this claim; (3) Plaintiff has not received
an unfair advantage by faily to disclose this claim; and (4)istPlaintiff's creditors that will be
harmed should this Court grant Defendant’s summary judgment motion.

Judicial estoppel is an equita doctrine that seeks “to proteahbe integrity of the judicial
process by prohibiting parties from deliberatehanging positions according to the exigencies
of the moment . . . [and] to preveimproper use of judicial machinery?” Courts generally

consider three nonexclusive factors whetedaining whether to apply the doctrine:

19 Mitchell v. City of Moore, Okla218 F.3d 1190, 1197 (10th Cir. 2000) (citifdler v. Wal-Mart Stores
144 F. 3d 664, 670 (10th Cir. 1998)).

| ifeWise Master Funding v. Telebar#@4 F.3d 917, 927 (10th Cir. 2004).

2 Queen v. TA Operating, LLG34 F.3d 1081, 1087 (10th Cir. 2013) (citiNew Hampshire v. Maine
532 U.S. 742, 749-50 (2001)).



[flirst, a party’s subsequent position ming clearly inconsistent with its former
position. Second, courts regularly inquisether the partyhas succeeded in
persuading a court to accept that patyarlier position, so that judicial
acceptance of an inconsistent positionaidater proceeding would create the
perception that either the first or thecend court was misled. Absent success in a
prior proceeding, a party’s later incastent position introduces no risk of
inconsistent court determinations and thus poses little threat to judicial integrity.
A third consideration is whether the party seeking to assert an inconsistent
position would derive an unfair advantageimpose an unfair detriment on the
opposing party if not estoppéed.

These three factors are not meant to be “anuestha formula for determining the applicability

I Nor are they meant to be inflexible prerequisites Additional

of judicial estoppe
considerations may inform the doctrinefspéication in specific factual context&”

The Tenth Circuit is no strangtr invoking its right to judiciabstoppel in the context of
a plaintiff/debtor who fails to disclosepending suit on her bankptcy filings. InEastman v.
Union Pacific Railroad!” a plaintiff railroad worker fileda personal injury claim against the
defendant employer. While this claim wasgmg, the plaintiff filed a voluntary Chapter 7
bankruptcy petition in which he failed mention the personal injury claih. Upon a motion
from the defendant employer, ttréal court granted summary judgmt, precludinghe plaintiff

from pursuing his personal injuryaiin on the grounds of judicial estoppl.On appeal, the

Tenth Circuit affirmed summangudgment and held that “[t]hieankruptcy code imposes a duty

13 New Hampshirg532 U.S. at 750-51.
%1d. at 751.

5.

8d.

17493 F.3d 1151 (10th Cir. 2007).
81d. at 1153.

191d. at 1154.



upon a debtor to disclose aksts, including contingent amnchliquidated claims. That duty
encompasses disclosure of aljdé claims and causes of actiggending or potentialwhich a
debtor might have®

The factual situation at hand ialbeit, different from that irEastman or any Tenth
Circuit case, for that matter. In a unique twitich serves as the basis for Plaintiff's argument
against judicial estoppéePlaintiff initially lost her underlying retaliation claim once in this Court
in February 2011 on a grant of Defendant’s mof@rsummary judgment. This “on the merits”
decision, Plaintiff argues, cansome twenty-one montpsior to Plaintiff's bankruptcy petition.
As such, Plaintiff was not required to includein her Statement of Financial Affairs or
corresponding schedules, as thosadti only require a debtor to ligtgal actions that the debtor
is or was a part of withione yearof her bankruptcy petition.

If Plaintiff's journey simply ended witlDefendant’'s award of summary judgment in
February 2011, this Court may have been awored that Plaintiff wa indeed correct in
remaining silent as to this chaiin her bankruptcy filings. Howereas much as Plaintiff would
like this Court to believe that this summandgment is the end of her story, the facts and
procedural history say otherwise. After ti@gurt's grant of summary judgment in favor of
Defendant, Plaintiff chose, as she rightfully coutulexercise her right to appeal to the Tenth
Circuit. And appeal she disginly a week later, on Februag; 2011. Plaintiff subsequently
chose to forego listing this pemdj appeal in her bankrtgy filing. It is with this procedural
history in mind that this Cotianalyzes Defendant’s motion for summary judgment on the basis

of judicial estoppel.

20|d. at 1159 (internal citations omitted) (emphasis added).



A. Clearly Inconsistent Positions

Defendant alleges that Plaintiff has talkeficlearly inconsistent” position by failing to
list her retaliation claim against Defendant in her bankruptcy filings but now, after having
obtained a Chapter 13 Plan, pursuing this litaga In response, Plaintiff argues that she
obtained a decision “on the nitef on her retaliation claim welin advance of the one-year
listing requirement and, as such, was not requivedbte this claim on lméankruptcy petition.
This Court disagrees.

In an effort to support her theory, Plathtlevotes some amount of time to defining the
word “pending.” While acknowledging that the tersnnot, in fact, defined in the Bankruptcy
Code, Plaintiff attempts to infer its meaningrfr a variety of other contexts to support her
theory that “a case is ‘pending’ until final judgnt, and does not include cases which have been
dismissed, even if post-dismissal relief is sought.However, in the only Tenth Circuit case
cited by Plaintiff, Plaitiff misinterprets the holdig. In the unpublished opiniowalker v.
University of Colorado Board of Regenthe Tenth Circuit held, aBlaintiff cites, that “[a]
dismissal without prejudice terndtes the action and concludes tights of the parties in that
particular action® However, inWalker, the plaintiff's claim was disissed due to his failure to
effect service of process, not on a motion for summary judgfeRtirthermore, what Plaintiff

fails to note is that earlier ithe opinion, the Tenth @iuit held that “[a]norder or judgment is

2 Doc. 72, at 14.

221998 U.S. App. LEXIS 24973, *5-6 (10th Cir. Oct. 9, 1998) (quotilmted States v. Californjes07
U.S. 746, 756 (1993)).

ZWalker, 1998 U.S. App. LEXIS at *2.



final for purposes of apped it resolves all substantive igssion the merits and effectively ends
the litigation.”*

Here, Defendant does not debttat Plaintiff's claim was finafor purposes of appeal
after Defendant’s award of summggudgment in February 2011. What Defendant argues is that
becausePlaintiff opted to exerse her right to appeal, @hretaliation case continugzbnding
disposition by the higher caurThis Court agrees.

Likewise, Plaintiff cannot hidéehind some creative definition of the term “potential.”
To support this theory, Pldiff cites to the holding iVehicle Market Resedn¢Inc., v. Mitchell
International®® There, the court held that the pkifinhad no duty to disclose his potential
lawsuit against the defendant in his Chapter 7 bankruptcy fitthgee difference between the
plaintiff in VMR and Plaintiff here is that the plaintiff VMR had not filedany lawsuit against
the defendant prior to his bankruptcy filing. HeRdaintiff filed her réaliation claim against
Defendant long before héankruptcy filing ancknewat the time of her bankruptcy filing that
the retaliation claim was on appeal and awaitirdgeision. In fact, Plaintiff and her counsel
appeared before both the Tenth Circuit CourAppeals and the Kans&ipreme Court in this
matter mere months before Plaintiff and hestand filed for bankruptcy. Plaintiff also knew
that, depending on the Kansas Supreme Goutecision, her retalieon claim could be

remanded for additional consideration by this Coult.is therefore clear to this Court that

Plaintiff had knowledge of her pending and potertialm at the time of bankruptcy filing. As

%4|d. at *4 (emphasis added).
%2012 U.S. Dist. LEXIS 162573 (D. Kan. Nov. 14, 2012).

%1d. at *14.
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such, Plaintiff was required to disclose thigil on her Statement of Financial Affairs and
corresponding schedules. Her failure to do so sagisfie first factor gudicial estoppel.
B. Persuading the Court to Accept an Earlier Position

In considering the second factor of judicegstoppel, “a court should inquire whether the
suspect party succeeded in persuading a couactept that party’s former position, so that
judicial acceptance of an incasient position in a later procgieg would create the perception
that either the first athe second court was misled.”In making this decision the

concern is not so much with whethetdiatiff] acted with some nefarious motive

as it is with whether [her] actions led the bankruptcy court to accept [her]

position, so that judicial acceptance ah inconsistent position in a later

proceeding would introduce the risk of amsistent court determinations and thus

pose a threat to judicial integrif§.
Here, Defendant argues that, Isguing a confirmation order of Plaintiff's Chapter 13 Plan, the
Bankruptcy Court “accepted” Plaintiff's positionathno claim against Defendant existed. In
contrast, Plaintiff argues thdDefendant presents no evidence that she was successful in
persuading the Bankruptcy Court to accept heitipasthat she did not have a retaliation claim
against Defendant. FurthermoRdaintiff argues, even if shead been successful in convincing
the Bankruptcy Court, Defendant presents no evidence that the Bankruptcy Court would not still
have confirmed her Chapter 13 Plan. While thay be true, Plaintiff’'s argument is irrelevant
for purposes of judicial estoppel.

To better understand the idea of thenBaptcy Court’'s potential “acceptance,” some

background of Chapter 13 bankrupfpceedings is helpful. As teml by the Trustee, a Chapter

13 debtor’s bankruptcy estate isstand consists of “all legal equitable interests of the debtor

2" Queen 734 F.3d at 1091 (quotirastman493 F.3d at 1156).

2 Queen 734 F.3d at 1091 (quotirRaup v. Gear Prods., Inc327 Fed. App’x 100, 107 (10th Cir. 2009)).
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in property as of the commencement of the caae Well as “[a]ny interest in property that the
estate acquires after toemmencement of the cas@."The estate also includes “all property . . .
that the debtor acquires after the commencement of the case but before the case is closed,
dismissed, or converted . . *”Once a debtor has succeededtitaining a confirmation plan,
all property of the estate is re-vested in the alelje]xcept as otherwisprovided in the plan or
the order confirming the plaf® Here, both Plaintiff and th@rustee note that Plaintiff's
bankruptcy estate property will not re-vest in Riidi until after dismissal or discharge of her
debt, effectively allowing any potential recovehat Plaintiff may receive from her retaliation
claim against Defendant to becinded in her bankruptcy estatBurthermore, the Trustee notes
that confirmed Chapter 13 plrmay, “[a]t any time after confirmation . . . but before the
completion of payments . . . be modified, upon reqaégte debtor, the trtse, or the holder of
an allowed unsecured claim . . *.”Since Plaintiff's Plan requirest leastthirty-six monthly
payments of $100 each, the earliest that Plaiotiffid complete her Plan is August 2016 and, as
such, the Plan is subject to modification at any time between now and that date.

While this “no harm, no foul” approachdgrtainly convenient, it misses the point of the
judicial estoppel doctrine. Judidiestoppel is designed to redube risk of harm to judicial

integrity>® Furthermore, Plaintiff cannot disregard tases in this Circuit that have held that

judicial estoppel applies even in a Chapter 13 context datifere or aftera bankruptcy plan has

211 U.S.C. § 541(a)(1), (7).
%11 U.S.C. § 1306(a)(1).
3111 U.S.C. § 1327(b).

%11 U.S.C. § 1329(a).

%3 Queen 734 F.3d at 1091 (citinBaup 327 Fed. App’x at 107).

-12-



been confirmed? Therefore, this Court finds thd&efendant has met the second judicial
estoppel factor.
C. Unfair Advantage or Detriment on Plaintiff’'s Creditors

Finally, Defendant argues that Plaintiff has received twoiub&nefits from her failure
to list her retaliation claim: (1) a discharge of bensumer debt “free aradear of her creditors;”
and (2) the ability to shield “any recoveryathshe would get from this lawsuit from her
creditors.®® Plaintiff alleges that, contrap Defendant’s assertion, she haxt been able to
shield any potential recovery from her credttwecause: (1) her Chapter 13 Plan remains open
and subject to modification; (2) Plaintiff did notezvhave the right to pswe recovery until July
2013, when summary judgment was overruled she case was remanded by the Court of
Appeals; and (3) the only way in which recovery under this claim will be shielded from
Plaintiff's creditors is if this Court employs jwital estoppel, thereby eliminating the possibility
that proceeds from this claim mhg used to satisfy those creditoia support of this argument,
the Trustee notes that plans are already undetovagpture any moniesejlded from Plaintiff's
retaliation claim in the bankruptcy estate.

Again, Plaintiff's argument misses the poinWhile it may be true that any potential
proceeds from Plaintiff's retaliation claim agsi Defendant will go to satisfy Plaintiff's

creditors, this fact alone simply fails to negBtaintiff's unfair advantage. “Sufficient detriment

3 See Autos, Inc. v. Gowir244 Fed. Appx. 885 (10th Cir. 2007) (hereinaftertos 1) (holding that
judicial estoppel applied in a Chapter 13 context where the plaintiff debtor knew about herhtlaifaged to
disclose them prior to confirmation of her bankruptcy platiggins v. Potter2010 U.S. Dist. LEXIS 86130, *3 (D.
Kan. 2010) (granting judicial estoppehile bankruptcy proceedings weitdlsinderway and the bankruptcy court
had already approved the bankruptcy plan based on the plaintiff debtor's misrepresentation about her assets. The
Court held that the plaintiff's “failure to disclose her discrimination case on her bankruptcy scpedbkr in a
position to reap a recovery from her lawsuit, givireg an unfair advantage over her creditors.”).

% Doc. 61, at 18.
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is shown here because the omitted disclosumsldvhave assisted the judge in making fully
informed decisions about the bankruptcy plad aould have enabled creditors, who relied upon
the schedules, to determinestappropriate course of actioff.” While both Plaintiff and the
Trustee make the argument that knowledge o tdhaim would not have changed either the
Bankruptcy Court’s decision to comh the Plan or the creditorsbmmitment to the Plan, such a
fact is nearly impossible to actually know. “Thapact of a debtor's nondisclosure must be
measured in more than monetary terms bechwagtects creditors’ willngness to negotiate their
claims and enhances the debtor’s bargainingipadby making the pot that creditors look to for
recovery appear smaller than it really 35."Accordingly, as Defendant meets the third factor,
judicial estoppel may be appropriate.
D. Plaintiff's Defenses

In an effort to maintain her claim agdiri3efendant, Plaintiff mees several arguments
against judicial estoppel, namely: (1) Plaintiffimately disclosed her retaliation claim against
Defendant and amended her bankruptcy filings; (2) Plaintiffs omission was purely by
inadvertence or mistake; (3) allowing judicial estoppel will only harainkff's creditors; and
(4) even if this Courtsees fit to dismiss Plaintiff as @arty, it should allow the Trustee to
maintain the retaliation claim against Defendaripon review, this Court determines that

Plaintiff's first three argments are without merit.

% Autos, Inc. 330 B.R. 788, 796 (D. Kan. 2005) (hereinafietos ) (citing Chandler v. Samford Univ35
F. Supp. 2d 861, 864-65 (N.D. Ala. 1999)).

37 Autos 1,330 B.R. at 796 (quotinglrystal Cadillac-Oldsmobile GMB Truck, Inc. v. General Motors
Corp, 337 F.3d 314, 325 (3d Cir. 2003)).
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1. Disclosure and Amendment of Bankruptcy Filings

Plaintiff argues that even if slwas required to disclose hretaliation claim in her initial
bankruptcy petition, she has now corrected any pialezrror and avoided any potential harm by
properly amending her filings to show this suiDefendant disregards this argument and notes
that Plaintiff only disclosed this claimfter Defendant brought Pldiff's omission to her
attention and gave notice ofiintention to seek summamydgment on the grounds of judicial
estoppel. This Cottends to agree.

Plaintiff's tactic is anythindout novel. Courts throughoutishCircuit, and the Circuit
itself, have acknowledged that an attemptaoorect an omission only after an opposing party
either threatens to or actually does file a motion are of little to no consedfieHeee, Plaintiff
filed her initial bankrufcy petition on November 21, 2012, whiher retaliation claim against
Defendant was pending on appeal in both ther€mtcuit and the Kansas Supreme Court. On
June 7, 2013, the Kansas Supreme Court issuelihg effectively reversing Defendant’s award
of summary judgment. On July 23, 2013, the CofirAppeals remandeBlaintiff's retaliation
claim back to this Court. On August 14, 2013, more thanmonthsafter the Kansas Supreme

Court’s decision, Defendant sex Plaintiff with a Second $ef Requests for Admission

% See Eastmam93 F.3d at 1154 (explaining that the fewt the plaintiff's bankruptcy was ultimately
reopened and his creditors made whole was “inconsequential” given that the plaintiff only amendedriydyank
filings after the defendant moved for summary judgment on the basis of judicial estQueal; 734 F.3d at 1091-

92 (holding that the defendant was entitled to summary judgment on the basis of judicial estoppel after the plaintiff
only disclosed her underlying discrimination claim after the defendant filed its mdiarker v. Asset Acceptance,

LLC, 874 F. Supp.2d 1062, 1068-69 (D. Kan. 2012) (finding that the plaintiff's failureltaanthe underlying case

in his bankruptcy filings, despite his later amendment in response to the defendant’s motion for summary judgment
“lwas] a deliberate attempt to deceitree bankruptcy court and manipulate fhdicial system to gain an unfair
advantage over his creditors . . . Piggins 2010 U.S. Dist. LEXIS 86130 at *8 (granting summary judgment on

the grounds of judicial estoppgiven the plaintiff's failure to include ¢hunderlying case in her initial bankruptcy
pleadings and her later amendment only after the defendant filed for summary judéwudes; v. DCT, Inc280

Fed. Appx. 691, 696 (10th Cir. 2008) (“courts will getigraot allow a plaintiff toavoid judicial estoppel by
amending her bankruptcy filings in response to a motion for summary judgment — based on judigel estoan
ongoing civil case.”) (internal citations omitted).
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requesting that Plaintiff admit that she failed to disclose this lawsuit as an asset of her Chapter 13
bankruptcy estate. On that sam@y, Defendant advised Plaiffis counsel in writing of its

intent to seek judicial estoppel. On Auga$, 2013, Defendant filed a motion seeking leave to
amend its Answer to add the following languatfeedEx intends to file a motion for summary
judgment on the grounds that Pl&#intailed to disclose this pending lawsuit as an asset in her
Chapter 13 bankruptcy proceedings, in whigér Chapter 13 Plan was confirmed and her
consumer debts were greatly reduc&dThis motion was granted on August 16, 2013.

It was not until August 21, 2013hat Plaintiff fled anamended Schedule B. This
amendmentstill failed to accurately capture the statfsPlaintiff's retaliation claim against
Defendant. Her amended response read as follows: “Debtor has a wrongful termination lawsuit
against Federal Express Corporation. 09 CV lid¢dthe United States Birict Court for the
District of Kansas — Wichita Division. Debttwst on summary judgment District Court.

IT[sic] was appealed to the Tenth Circuihavcertified it to the Kasas Supreme Couf® It
was not until Plaintiff amended her StatemehFinancial Affairs on September 13, 2048re
than four monthafter the Kansas Supreme Court issued its decision and heangonthsafter
the Court of Appeals remanddrbr case, that Plaintiff fulllacknowledged her claim against
Defendant. As th&astmancourt held, allowing Plaintiff to

‘back up’ and benefit from the reopening of [her] bankruptcy only after [her]

omission had been exposed would suggesit a debtor should consider

disclosing potential assets only if [she] is caught concealing them. This so-called

remedy would only diminish the necessamgentive to provide the bankruptcy
court with a truthful discloge of the debtor’s assets.

®Doc. 61, at 9.
40 Doc. 72, Attachment 3, at 4.

41 Eastman 493 F.3d at 1160.

-16-



While this Court acknowledges that the plaintiffastmanhad received an actual discharge of
debt in his Chapter 7 bankruptcy proceeding, the same principle applies in cases where the
plaintiff/debtor has not yetceived a formal discharde.Despite Plaintiff's later amendment of
her bankruptcy filings to ultimately include heaim against Defendant, this Court cannot help
but conclude that Plaintifonly amended those filings given f@adant’s threat of summary
judgment. As such, judicigstoppel is siappropriate.

2. Inadvertence or Mistake

Plaintiff next argues that argmission on her part was maradvertence or mistake and
thus forecloses the possibility of judicial estoppel. Specifically, Plaintiff argues that her claim
against Defendant had been dismissed on thesmeriFebruary 2011, more than one year prior
to her bankruptcy filing. Furthermore, evémough the claim was orppeal at the time of
Plaintiff's bankruptcy filing, Plaitiff was precluded from actily pursuing the claim pending a
ruling from the Kansas Supreme Court, which wid occur until June 2013. As such, Plaintiff
was unaware that she needed to includectaim in her bankruptcy filings.

The Tenth Circuit has held that a failure dsclose pending opotential claims in
bankruptcy filings can be blamanh inadvertence or mistake “gnivhen, in general, the debtor
either lacks knowledge of the undisclosed rkior has no motive for their concealmefit.”

“Where a debtor has both knowledge of thaimmk and a motive t@onceal them, courts

2 See Queer34 F.3d at 109Barker, 874 F. Supp.2d at 1068-689iggins, 2010 U.S. Dist. LEXIS at *8-
9. Furthermore, the Tenth Circuit “has not drawn a distinction between Chapter 7 and Chapter 13 bankruptcies in
the judicial estoppel context . . . Higgins 2010 U.S. Dist. LEXIS 86130 at *3 (citirutos 11,244 Fed. Appx. at
885).

43 Eastman493 F.3d at 1157 (internal citations omitted).

-17-



routinely, albeit at timesub silentig infer deliberate manipulatior®” “[T]he Tenth Circuit, like
the vast majority of other courts, has not beenlgveceptive to debtors’ attempts to recover on
claims about which they inadvertently or mistak/ forgot to inform the bankruptcy couft”
This Court simply cannot believe that at thedishe filed her petition for bankruptcy, Plaintiff
was not aware that she had a federal lawsuit pending on appeal: Ptagttiffisel appeared in
an oral argument before both the Court gpaals and the Kansas Supreme Court only months
before Plaintiff's bankruptcy filing. At the timef Plaintiff's bankruptcy petition, she was still
awaiting a decision by both courts. Just as was the c&Ssstman the fact that Plaintiff “well
knew of [her] pending lawsuit andngply did not disclose it to thbankruptcy court is the only
reasonable inference to be drawn from the evideffcdri short, Plaintiff's assertion that she
was simply unaware of her obligaties insufficient to withstand agpation of judicial estoppel.

3. Harm to Creditors

Next, Plaintiff argues that dismissing her retaliation claim against Defendant will only
serve to harm her creditors, since any awardnsaig obtain from this case will be part of the
bankruptcy estate. The TénCircuit has expressly esjted this argument. |Autos, Inc. v.
Gowin, the plaintiff/debtor attemptieto salvage her claim agairike defendant by agreeing with
the trustee that fifty percent of any recovergeiged from her claim against the defendant would

be shared with her creditdls. In analyzing this proposed stkin, the trial court noted that it

“1d. (internal citations omitted).
> Higgins, 2010 U.S. Dist. LEXIS at *9.
6 Eastman493 F.3d at 1159.

47 Autos 1,330 B.R. at 796.
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failed to negate the plaintiff's unfair advantdfelnstead, the trial court required the plaintiff to
distribute any and all damagesvarded to her creditors, efeby denying the plaintiff any

personal recoverd?. On appeal, the Tenth Circuit reversau dismissed the plaintiff's claims
in their entirety on the Isis of judicial estoppef’

Likewise, here, Plaintiff's dat is $157,486.68. Plaintiff pradés no solution as to what
happens to any recovery, shoslie succeed on hertaBation claim against Defendant, above
and beyond this amount. It would stand to omathat Plaintiff would prefer to keep any
additional monies, a solution thdtastically reduces a plaintiff's incentive to report ongoing
litigation in bankruptcy filings irthe first place. As such, thioGrt concludes that any potential
harm to Plaintiff's creditors is not outweighdy the damage of her omission and judicial
estoppel remains appropriate remedy.

4. The Trustee

Finally, both Plaintiff andhe Trustee assert thaen ifthis Court finds judicial estoppel
to be an appropriate outcome aggtiPlaintiff, such a ruling shalihot apply to the Trustee, who
has successfully intervened in Plaintiff's retaliation claim and has not taken an inconsistent
position in the proceedings. Defendant disagraegiing that “[a]llowing Plaintiff to pursue her
claim against FedEx through the trustee, after initially failing to disclose the claim on her
schedule of assets, would encourage future rogbdy fraud by eliminating the disincentive for

concealing claims™

1d.
“91d. at 796-97.
0 Autos 11,244 Fed. Appx. at 891-92.

51 Doc. 90, at 22.
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In support of their positions, both Plaihtnd the Trustee cite to languageHastman
whereby the Tenth Circuit noted, in a footnote, tafter allowing the trustee to intervene in the
underlying personal injury action, was “[q]uite likely [that] thedistrict court’s application of
judicial estoppel against the trustee was inapprtgriat least to the extent [the plaintiff's]
personal injury claims wereenessary to satisfy his debté."While dicta, this footnote seems to
at least suggest that it may jpassible for the Trustee, as aper party to the underlying action,
to maintain Plaintiff's retadition claim against Defendabut only to the extentecessary to
satisfy Plaintiff's debts; that is, only in an amount up to $157,486.68.

While yet undecided in this Circuit, the idélaat a trustee may pursue a judicially
estopped plaintiff/debtor’'s underhg claim is not terribly farfetclie In fact, several circuits,
including the Fifth, Sixth, and Elenth, have concluded that jagil estoppel daenot preclude
a bankruptcy trustee from pursuing claims tlatplaintiff/debtor failed to disclosé® In
justifying such decisions, these ctaurely on the premise that ‘(iflicial estoppel is an equitable

doctrine, and using it to land ahet blow on the victims of bankruptcy fraud [the creditors] is

52 Eastman 493 F.3d at 1155 n.gifing Parker v. Wendy’s Int'l., Inc365 F.3d 1268, 1271-72 (11th Cir.
2004)). The Circuit denied to rule on whether judicial estoppel was appropriate against the trustee since the
plaintiff's creditors had been paid and the trustee, on behalf of the bankruptcy estate, had abandonedyihg und
personal injury claims.

>3 See Reed v. City of Arlingto850 F.3d 571, 578-79 (5th Cir. 2011) (en banc) (“‘where a debtor is
individually estopped from pursuing an undisclosed claim, absent unusual circumstances, an innocent trustee can
pursue the claim for the benefit of creditorsSjephenson v. Mallpy00 F.3d 265 (6th €i2012) (because it was
the plaintiff/debtor that omitted the underlying negligeacton, not the bankruptcy trustee, the trustee was entitled
to pursue the negligence action despite the judicial estoppel against the plaintiff/dedntoz), 365 F.3d at 1272
(holding that because the pitff/debtor’s discrimination claim became asset of the bankruptcy estate when she
filed her petition, the trustee became the real partinterest. And because the trustee never abandoned the
plaintiff/debtor’s discrimination claim and never took an inconsistent position under oath with teghaat claim,
the trustee was not judicially epfwed from pursuing the clainfee also Biesek v. Soo Line Railroad, @40 F.3d
410 (7th Cir. 2006) (suggesting that a bankruptcy trustee should be able to pursue a claim on betwdéif i
creditors that the plaintiff/debtor himself would be judicially estopped from pursuing).

-20-



not an equitable applicatior?” Furthermore, “[e]stopping the Tstee from pursuing the [claim]
would thwart one of the core goals tife bankruptcy system—obtaining a maximum and
equitable distribution for creditors—by unnecesgarvaporizing’ the assets effectively
belonging to innocent creditors>”

This Court is keenly aware of, and takesyvseriously, its obligation to protect the
integrity of the court and the judicial systerf@uch an obligation necessarily precludes allowing
Plaintiff to pursue her retaliain claim against Defendant. Howeythis Court cannot help but
agree that depriving Plaintiff's editors of a potential asset to st they are entitled, by virtue
of Plaintiff’'s petition for bankuptcy, is an unjust result.

As such, it is the decision of this Couhat the Trustee be lawved to proceed, in
Plaintiff's stead, with Plaintiff's retaliation cla against Defendant. TH@ourt pauses here to
note that evidence in the record suggests tlant#f places a value on this claim far and above
her current debt. Absent knowledgethe true value of Plaintiff claim, and in an effort to
devise an equitable resolution to this case, weFelrustee to be succadsfthis Court caps any
award at the amount of Plaifis current debt, that is, $157,486.68.

In reaching this conclusiothe Court is aware of theenth Circuit’s holding inAutos I
wherein the court reversed the district court'stritbution of all of the plaintiff's proceeds from
his underlying lawsuit to his creditors. While taémnly understandablehis Court notes a key
factual difference between the plaintiff Autos lland the case at hand: here, as was the case in

Eastmanthe Trustee was allowed to intene as a party in interest in Plaintiff's retaliation case.

> Reed 650 F.3d at 579 (quotirBiesek 440 F.3d at 413).

*5|d. at 576 (citingBiesek 650 F.3d at 413).
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In Autos the plaintiff had alreadyeaped the benefit of a monstaeward in the underlying
action, without assistandeom the Trustee.

In sum, the Court grants Defendant’'s motion for summary judgment and thereby
precludes Plaintiff's pursuit of her claim @forkplace retaliation against Defendant on the
grounds of judicial estoppel. Likewise, tlisurt grants Plaintiff’s motion for partial summary
judgment only so far as it allovike Trustee to pursue Plaffig claim for workplace retaliation
in an amount not to exceed Plaintiff's curreletbt, $157,486.68. The remainder of Plaintiff's
motion is denied.

IT IS THEREFORE ORDERED that Defendant’s motion for summary judgment (Doc.
60) is herebyGRANTED. Plaintiffs motion for partialsummary judgment (Doc. 71) is
GRANTED IN PART and DENIED IN PART .

IT IS SO ORDERED.

Dated this 26th day of March, 2014.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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