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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

RONELL RICHARD, as Special )
Administrator of the Estate of )
EDGAR RICHARD, JR., DECEASED, )
)
Plaintiff, )
)
V. ) CaseNo.09-1278-MLB
)
SEDGWICK COUNTY BOARD ) (consolidated with 10-1042-MLB)
OF COMMISSIONERS, et al., )
)
Defendants. )
)

MEMORANDUM AND ORDER

This matter is before the court on pl#its motion for a detemination concerning
the sufficiency of responses and objectitwysthe “ConMed defendants” to plaintiff's
requests for admissidn(Doc. 380.) For the reasong &&th below, the motion shall be

GRANTED in part ad DENIED in part.

Background
This is a civil rights case in which piaiff claims defendants used excessive force
and provided substandard medical care tanamate in the Sedgwick County Detention

Facility. Plaintiff alleges that on Februafys, 2008, Edgar Riend, Jr., who had a

! The “ConMed defendants,” as referred tadogh plaintiff and defendants, include ConMed,
Inc., ConMed Healthcare Management Inc., and Mike S. Hall.
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history of serious mental illness, wasveeely beaten by [Omty Manuel Diaz, a
Sedgwick County jail employeePlaintiff seeks to recover neges for personal injuries
which Richard suffered asrasult of that beating. Because the parties are familiar with
the nature of this case ancettetails giving rise to theahtiff's pending motion(s), the
court’s discussion is limited to the issyestinent to the rulings which follow.
Richard’s Motion for Determination Concerning the Sufficiency of ConMed’s
Responses and Objections to Richard’s
December 21, 2012 Requestsr Admission (Doc. 380)

Richard served Conbktl with Request$or Admission on Deamber 21, 2012.
ConMed timely responded on January 18120 Richard objected to a number of
ConMed’s responses by letter to counseledalanuary 30, 2013, to which ConMed
responded by letter on Febryal, 2013. On February, counsel for the parties
participated in a conferenc® discuss the objections.Following that conference,
ConMed provided amended responses.ch&id requests a finding that ConMed’s
responses violate Fed.R.Civ.B6 and are therefore admdteor that the court order
ConMed to prepare amended responsesnMed opposes the motip arguing that its
responses are appropriate or that Richardymests should be striek due to lack of

relevance and inappropriateness.

Standards

This discovery dispute is governed IBed.R.Civ.P. 36 which sets forth the

2 Edgar Richard, Jr. died February 1, 2010 and his son, Ronell Richard, was named special
administrator of Edg&s estate. In his capacity as special administrator, Richard was substituted as
the named plaintiff.
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standards for requests for adnoss. The rule provides dh parties “may serve on any
other party a written request toraid . . . the truth of any mat within the scope of Rule
26(b)(1) relating to: (AJacts, the application of law toda or opinions about either; and
(B) the genuineness of anysteibed documents.” Reaats for admission serve “two
vital purposes, both of which are designeddduce trial time. Admissions are sought,
first to facilitate proof with respect to issudmt cannot be eliminated from the case, and
secondly, to narrow the issuesdljminating those than can b&.Admissions are “not to
discover additional information concerning the subject ef idquest, but to force the
opposing party to formally awit the truth of certain factshus allowing the requesting
party to avoid potential problems of prodf.”

Rule 36 further instructs piées on the proper procedufor answering requests for
admission. The responding party may answmder Rule 36(a)(4), object under Rule
36(a)(5), or both. An answanust admit the truth, “specifically deny” or, if a party
cannot admit or deny, the pamyust “state in detail why [ittannot truthfully admit or
deny” the request. Any denial must “fairly respontb the substance of the matter and,
when good faith requirdgbat a party qualify an answer deny only part of a matter, the
answer must specify the part aithed and qualify odeny the rest® When making an

objection, the party must state the specific grounds for objettifighe party objects, it

% Bowers v. Mortgage Electronic Registration Syste2f42 WL 2798801, at *2 (D. Kan. July 9,
3012) gQuotingFed.R.Civ.P. 36 advisory oonittee’s note (1970 Am.)).
Id.
> Fed.R.Civ.P. 36(a)(4).
°1d.
“1d.



bears the burden of persimn to justify its objectiofi.

Under Rule 36(a)(6), the party reqtieg admissions may ask that the court
decide the sufficiency of amnswers. The determination siifficiency ultimately rests
within the court’s discretiofl. When presented with a qties of sufficiency, the court
follows the process set forthy Rule 36(a)(6). First, & court must determine the
validity of any objections. If #hcourt determines that an ebijion is justified, no answer
is required. If the objection is found to lmproper or invalid, an answer must be
provided’® When evaluating the sufficiency of an answer, the court considers the
phrasing of the request itséff. If the court finds an answép be insufficient, the matter
is either deemed admitted or the couriyroeder that an amended answer be sefed.

With these standards in mind, the courktrenalyzes the requests and objections

in question.

Requests for Admission at Issue
Richard seeks an order regarding thdfigency of ConMed’s responses to
Requests for Admission Nos. 1-11 and 16°#7. ConMed answered portion of the

requests and objected to otheEor ease of discussion, theurt analyzes the answers in

8 Bowers 2012 WL 2798801, at *Ziting Moses v. Halstea®36 F.R.D. 667, 680 (D. Kan.
2006)).

®Harris v. Oil Reclaiming Co., LTD190 F.R.D. 674, 679 (D. Kan. 1999).

19 Audiotext Commc’ns Network, Inc. v. U.S. Telecom, 895 WL 625744, at *4 (D. Kan.

Oct. 5, 1995)Bowers 2012 WL 2798801, at *2.

130lis v. La Familia Corp 2012 WL 1906508, at *2 (D. Kan. May 25, 201Rgya v.

Hiawatha Hosp. Ass’n, Inc2011 WL 1559422, *2 (D. Kan. April 25, 2011).

12 Fed.R.Civ.P. 36(a)(6).

13 Richard initially requested relief regardif®equests Nos. 12-15; however, in his reply,
Richard clarifies that he has nbjection to ConMed’s responsksthose requests. (Doc. 397 at
1,nl)
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the same segments identified in the parties’ briefing.

Requests for Admission Nos. 1 and 4

ConMed answered Requests Nos. 1 andThese Requests ask whether Edgar
Richard, Jr. had a “clearly established d¢ibasonal right” to mental health care (Req.
No. 1) and to “not bsubject to deliberate indifference hés clearly established right to
mental health care.” (Req. Nd.) In its initial response to Request No. 1, ConMed
answered “denied as phrasedid discussed the legal standards applicable to a violation
of the Eighth Amendment by jail officialSConMed stated that the “constitutional right”
as qualified by its explanation “is clearly dstshed and applied tBdgar Richard, Jr.”
(Doc. 380, Ex. D at 4.). In its initial resp@t® Request No. £4LonMed marks “deny”
and adds “See Response to Request for Asiiom No. 1.” In its supplemental response
to Request No. 1, ConMed answeéidenied. The ConMed defendantglmit Mr.
Richard possessed the cleagbtablished Eighth Amendmemght described in the initial
response” (emphasis added). In its supplaial response to Request No. 4, ConMed
replied “Denied,” and repeated the explamaprovided in its initiatesponse to Request
No. 1.

Richard argues that ConMed’s responaes non-responsive and are instead a
lecture on how jail officials may violate tli&ghth Amendment. ConMed contends that
it has properly qualified their responses aspieed by Rule 36, ahthat the requests
require generic legal conclusions.

ConMed did not lodge its objection regamglitgeneric legal conclusions” until it



responded to Richard’s motion. (Doc. 38623t Because ConMed failed to raise this
objection in either its initial or supplemental discovery responses, this objection is
untimely and therefore waived.

The “election to admit or deny” belongxclusively to the responding pafty.
Rule 36 does not require admissidhsA denial is a sufficient answéras long as a party
has complied with the requiremis to “fairly respond to theubstance of the matter” and,
if admitting or denyingn part, that the party quajithe answer igood faith'® As long
as ConMed sufficiently qualifies its partial admission, it is not required to further explain
its answer?

Richard reasons that the underlying sufista law dictates that ConMed must
simply admit both Request$. The court disagrees. Wheaviewing the sufficiency of
discovery responses, the Court does notéiaeine the merit . . [of] the substantive
content of a request for admission, [as] this is not a dispositive métioif."a party
denies a truth which is later proven, Rule@dvides the recourse for an unreasonable

denial??

4 Pulsecard, Inc. v. Discover Card Svcs.,.Jrik68 F.R.D. 295, 302 (D. Kan. 1998sh Grove
Cement v. Employers Ins. of Wausa007 WL 2333350, at *4 (D. Kan. Aug. 16, 2007).
12 Ash Grove Cemen2007 WL 2333350, at *2.

Id.
"Harris, 190 F.R.D. at 678.
'8 Fed.R.Civ.P. 36(a)(4).
19 Ash Grove Cemen2007 WL 2333350, at *2 (citin§cherer v. GE Capital Corp2000 WL
303145 (D. Kan. March 21, 2000)).
Y Richard cite®lackmon v. Bd. of County Comm’8)12 WL 2512722 (June 29, 2012) to
demonstrate the State’s constibui@l obligation to provide menthkalth care and an inmate’s
constitutional right to reeive that care. (Pl.’s Mot., Doc. 380 at 4-5.)
*L Ash Grove Cemen2007 WL 2333350, at *2.
221d. at *2-*3; Fed.R.@/.P. 37(c)(2).



Although ConMed answers “Denied” in gsipplemental responses, it specifically
admits that “Richard possessed the wjeaestablished Eighth Amendment right
described” in its explanation. The codmds that ConMed quiied its answers to
Requests Nos. 1 and 4 in order tolfaineet the substance of the requéstRichard’s
motion as to Requests 1 and 4 is granteg tmithe extent thaConMed’s answers are
deemed qualified admissions rather than denials; in all other respects, the answers are

sufficient and the motion is denied as to Requests Nos. 1 and 4.

Requests for Admission Nos. 2 and 3

In Requests Nos. 2 and 3, Richard askether “Edgar Richar Jr. had, at all
times during 2007 and 2008 idhhe was a prisoner inghSedgwick County Detention
Center, a serious mental iliness” (Req. Noo2a “serious mental disability” (Reqg. No.
3). To both requests, ConMed initially anseerdenied as phrased,” asserting that the
phrases “serious mental illness” and “serimental disability” were not defined, and the
meanings were vague and could be subjechdoe than one reasonahbhterpretation.
ConMed asserts in both respges that the requests are therefore “objectionable because
the response could be arguedctmvey unwarranted and unfanferences as stated.”
(Doc. 380, Ex. D at 3-4.) After the parties’ conference, ConMed supplemented its
responses to read “Admitted part and denied in part."”To Request No. 2, ConMed

admits that Richard was “diagnosed with gohiffective disorder during his incarceration

23 See Harris 190 F.R.D. at 677 (citing Fed.R.Civ.P. 36(a)(4)).
7



in 2007 and 2008 To Request No. 3, ConMed adnitst Richard was “diagnosed as
being mentally retarded priao his 2007 to 2008 carceration.” The remainder of the
requests were denied.

Richard contends that ConMed failedexercise reason and common sense, and
that Requests Nos. 2 and % arot vague or ambiguous.dRard cites the report of an
expert witness to support his claim thatlgar Richard, Jr. clearly suffered from a
“serious” mental illness and mental disability.

As previously noted, Rule 3foes not require admissiofisThe decision to admit
or deny belongs to ConMéfl. As long as ConMed sufficiently qualifies its partial
admission, it is not required téurther explain its answéf. This court will not
substantively define “serious” mental illsesr disability at this stage of litigatiGh. In
this specific context, ConMed qualified iswers to Requests Nos. 2 and 3 in good
faith to fairly meet the substance of the requéstsThose answers are sufficient.

Accordingly, the court denies the mmtiregarding Requests Nos. 2 and 3.

Requests for Admission Nos. 5-11
Richard’s Requests Nos. through 11 involve Richard’s claims against other

defendants, not ConMed. Request No. 5 agksther “Edgar Richard Jr. had a clearly

24ConMed also adds “Believing schizoaffectiveatider and paranoid schizophrenia were one in
the same, the ConMed defendants erroneously admitted that Mr. Richard was diagnosed with
paranoid schizophrenia in their Answer to the Claimp.” Because this sentence only clarifies
ConMed'’s previous admission, treentence is not at issue.
22 Ash Grove Cemen2007 WL 2333350, at *2.
Id.
Zld. (citing Scherer v. GE Capital Corp2000 WL 303145 (D. Kan. March 21, 2000)).
Id.
29 See Harris 190 F.R.D. at 677 (citing Fed.R.Civ.P. 36(a)(4)).
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established constitutional righio not be subject to erssive force from a law
enforcement officer.” RequissNos. 6 through 9 ask wihetr specific Sedgwick County
officers were acting under color of state lamnd Requests Nos. Hhd 11 ask whether
defendants Drs. Murphy and McNeil weretiag under color of state law. To all
Requests Nos. 5 throbdl1, ConMed answeretDbjection. This request is not relevant
or material to any of the issues betweea fhaintiff and these defendants. It is not
necessary or appropriate for these deémnts to respond to the request.”

ConMed maintains that none of the nannequests are relevant “to the claims and
defenses between ConMed” and Richafdespite the clear relationship between the
requests and the separate defendantspMeéd misstates the relevancy standard
applicable here. Federal Rubé¢ Civil Procedue 26(b)(1) outlines th general scope of
discovery. The rule speaiflly allows for discoveryregarding any “nonprivileged
matter that is relevant to yarparty’s claim or defensé® To review an objection for
relevancy, the court must “first determine wieatthe discovery is relevant to the claims
or defenses” of any party, and “if not, whatlgeod cause exists fauthorizing it so long
as it is relevant to the subject matter of the actidnRelevancy is not confined to the
relationship between Richard and ConMed; t@npasses the claims or defenses of any
party. Therefore, ConMed’s objectispecific to relevancy is overruled.

However, ConMed also objects to Redseblos. 5-11 on the basis that the

requests are not “necessary or appropriatedieescted to ConMed.It asserts that the

% Fed.R.Civ.P. 26(b)(1).
31 30lisv. LaFamilia Corp 2012 WL 190658, *6 (D.Kan. May 25, 2012)(citing Fed.R.Civ.P.
26(b)(2)).
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requests are duplicative, given that Rich&mas served identical requests on all other
defendants to this action. Regarding thecHfc claims against ConMed, it has admitted
that the ConMed defendants were acting undir aj state law witlrespect to the care
and treatment of Edgar Richard, Jr. #s Richard’s Request No. 5 regarding the
excessive force claim, defendddiaz has separately resmied to Request No. 5. The
Sedgwick County defendartshave responded to ReqtesNos. 5 through 9.
Concerning Richard’'s claims againstfetedant Doctors Murphy and McNeil, those
defendants have responded to Requlsis. 10 and 11, respectively.

Given the separate defendants’ answ&r Requests 5 mbugh 11, ConMed's
answers to each would not furthtee purposes of admissiohg either facilitating proof
with respect to issues that cannot be iated from the case or by narrowing the
issues” Therefore, the requests are improfleif ConMed admittd the requests while
the subject party denied the same, the issauesd still require proof at trial. If ConMed
either admitted or denied the requests alaitty the co-defendast ConMed’s answers
would be superfluous. If Conddl denied the requests and to-defendants admitted the
same, ConMed's responsssuld be unnecessary.

Under Federal Rule 26(b)(2)(C), tlweurt “must limit allowed discovery if it

% The Sedgwick County defendants includeBoard of County Commissioners of Sedgwick
County, County of Sedgwick, Sedgwick County $ffisrDepartment, Sdgwick County Sheriff
Robert Hinshaw, Sedgwick Coynsheriff Gary Steed, and &gwick County Detention Deputy
Saquisha Nelson.

% Bowers v. Mortgage Electronic Registration Syste2042 WL 2798801, *2 (D. Kan. July 9,
2012) quotingFed.R.Civ.P. 36 advisory gonittee’s note (1970 Am.)).

3 seeRutherford v. Reliance Standard Life Ins. @011 WL 4376557, at *5 (D. Kan. Sept. 20,
2011) (denying motion to compel admissionsthasrequests “provide no assistance in
narrowing the discovery issues or issaescerning the merits of the case.”).
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determines that the discovesgught is unreasonably duplicee. Because these requests
have been asked and answelwd the defendants to whomach request is aimed,
Requests Nos. 5 through 1dre duplicative under Rai 26(b)(2)(C). ConMed'’s

objections are sustained, and no answerseaquired to Requests Nos. 5 through 11.

Requests for Admission Nos. 16-17
In Requests Nos. 1&nd 17, Richard asks whetlf®uring the times in 2007 and
2008 that Edgar Richard Jr. was a prisanghe Sedgwick County Detention Center the
employees of Defendant Conmed, Inc. were acting under color of state law” (Req. No.
16) and whether the “employees of Defend@anmed Healthcare Management Inc.
were acting under color of state law.” (R&p. 17.) ConMed obgted to both requests
as follows: the “request[s] ff@] overbroad and vague. Tkeas no reference to specific
employees of ConMed, Inc. or any specifionduct of such employees.” In its
supplemental responses, ConM#arifies its objection with t following explanation:
Section 1983 must be based upomspeal involvement in the alleged
constitutional violation. Foote v. Spiegell18 F.3d 1415, 1423 (10th Cir.
1997). Furthermore, liability canndte imposed vicariously via the
doctrine of respondeat superiofrujillo v. Williams 465 F.3d 1210, 1228
(10thCir. 2006). Since plaintiff has failaéd identify the subject employees
and the conduct at isspythe ConMed defendanttannot admit to the
subject request.
(Doc. 380 at Ex. D, p. 11-12.)
Because Richard failed to identify the gloyees and conduct &sue, Requests

Nos. 16 and 17 are vague and ambiguodewever, in his motion and reply, Richard

narrows the requests to include “any emp@y&onMed hired tgrovide medical and

11



mental health services the [Sedgwick County] Jail during 2007-2008.” Requests Nos.

16 and 17 have now been properly narrow@ddentify the subject employees and the

conduct at issue. ConMedasdered to amend its Respongefequests Nos. 16 and 17

accordingly.

IT IS THEREFORE ORDERED that Richard motion for determination

concerning the sufficiency d€onMed’s responseand objections to the requests for

admission(Doc. 380)is GRANTED in part and DENIED in part asset forth above.

ConMed shall serve amendedsRenses to Requests Nos.d@l 17 no later than July

24, 2013. The following chart is prowd to summarize érulings above.

Requests for Admission

Ruling

Requests Nos. 1 and 4

ConMed’s answers are deemed qu
admissions rather than denials; in all ot
respects, the motion is denied.

alified
her

Requests Nos. 2 and 3

The motion is denied.

Requests Nos. 5 through 11

ConMed’s objection is sustained, a
answers are required. The motion is den

nd no
ed.

Requests Nos. 16 and 17

ConMedbidered to amend its respon:s
to Requests Nos. 16hd 17 no later tha
July 24, 2013. Thenotion is granted.
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IT IS SO ORDERED.

Dated at Wichita, Kansas this 10th day of July, 2013.

S/ Karen M. Humphreys
KAREN M. HUMPHREYS
United States Magistrate Judge
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