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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

HECKERT CONSTRUCTION COMPANY, )

INC., )
)
)
Plaintiff, )
)
V. )
) Case No. 10-1151-CM
)
SINCLAIR OIL CORPORATION, )
)
Defendant. )

)

MEMORANDUM AND ORDER

Plaintiff Heckert Construction Company, Inc.rgs this diversity breach of contract action
against defendant Sinclair Oil Corporation. ring 2007 and 2008, the parties entered into a number
of contracts for defendant to splhintiff specified quantities of phalt at set prices. In July 2008,
defendant notified plaintiff that it would not fulfill ifgrior contracts, and that unless plaintiff agreed to
substitute a new contract (at ghér price), defendant would not prdeiany asphalt tplaintiff.
Plaintiff eventually agreed to a new contradth defendant in August 2008—the “New Asphalt
Contract.” The New Asphalt Contrambntains a release of obligatiotiabilities, and claims arising
from the prior contracts. Plaintiff now clairtisat defendant committed an anticipatory and actual
breach of the earlier contracts with plaintifidathat plaintiff only entered into the New Asphalt
Contract under economic duress. Plaintiff therefogries that it is entitled to damages under the
original contracts and that tiNew Asphalt Contract is voidable. The case is before the court on
Plaintiff's Motion for Partial Summary Judgment (Doc. 65) and Defent&inclair Oil Corporation’s

Motion for Summary Jdgment (Doc. 69).
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l. Factual Background

Between April 2007 and June 2008, plaintiff @ledendant entered into a number of asphalt
sales contracts (“Original Asphalt Contracts”). lagl contracts, plaintiff agreed to purchase asph
of a particular grade from defdant at various prices rangifrom $280/ton to $425/ton. Each
contract includes an “Allocation Clause” antiFarce Majeure Clause.” The Allocation Clause
provides that defendant may al&de its asphalt products betwedihpurchasers under certain
conditions, and the Force Majeure Clause dsesigircumstances under which defendant may be
relieved from liability for failure taleliver all contracted-for products.

In May and July of 2008, defendant sent pléiatiseries of lettersoncerning the Original
Asphalt Contracts and asphalt supply:

e May 21, 2008: Defendant, through its marketing exeeatCraig Menees, ska letter to
plaintiff and its other customgldvising that the Sinclaliulsa refinery was “currently
depleted of asphalt.” Defendant also notifileedm, however, that it éicipated that asphalt
would start running again in early June 2008.

e July 11, 2008: Defendant offered plaintiff a comtrt at $530/ton for galt (although the
parties were already under contjacthis letter notified customers that within three days, th

would be no more asphalt availalide defendant’s asphalt customers.

e July 15, 2008 Again, defendant offered a contrac®&B0/ton for asphalt. The July 15 letter

states, “We understand that this disruption in yexpected asphalt supply will have significg

! Plaintiff proposes a number of facts focusing on the wrongful nature of defendant’s conduct alatidhship between
Sinclair Oil Corporation and Sinclair Refining Companies. The court does not rélcos@tfacts here. For purposes of
this Memorandum and Order, the court assumes that defendantiuct leading up to therfias reaching agreement on
the New Asphalt Contract was wrongful. Omission of these facts should not be interpretedastts stamp of approva
on how defendant handled matters in 2008. The court has omitted the facts only because ultimately, they are imm
the court’s ruling.
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consequences.” In deposition, Mr. Menees, thikawof the letter, clarified that he was

referring to “the relationship between the custonour customers, such as [Charles] Heckel

and his clients.” Mr. Menedsstified that defendantfgosition was “we will buy the raw
materials, in this case the crude oil, to prmelasphalt to meet your regements if you agree
to $530 and sign a new contract.”

e July 25, 2008: Defendant acknowledged plaintiff's faikuto respond to defendant’s July 11
and July 15 letters, and sdtthat plaintiff should coatt defendant by July 29, 2008, if
plaintiff opted to accept defenaligs new contract offer.

After receiving defendant’s $530/ton offer, pl#insearched for replacement asphalt, but wa
unable to find a vendor who would be less expentian defendant’s price. The $530/ton price
offered by defendant was less than the market price of PG 64-22 asphalt at the time—between
and $666/ton. Plaintiff purchased some replacgrasphalt from another vendor at $650/ton.

Ultimately, plaintiff considered its alternativensulted a lawyer, and agreed to the new
contract. In deposition, Mr. Heckeestified that it was “cost prohibit” not to sign the contract, an
agreed that it was a business necessity to sigplaintiff's attorney, Robert F. Morgan, advised
plaintiff that defendant wa“putting a gun to [plaintiff’'s] headnd telling [plaintiff] to agree that the
increase in the price of sour crude constitutecc#anajeure’ otherwise it will not supply the asphal
which you require to perform to the terms of yoaniract with your customers.” Mr. Morgan advisg
plaintiff to “acknowledge that you dwot agree with [defendant’s] clainbsit at this pait, [defendant]
is the only available source of supply and you havehoice except to accept their terms.” Plaintif
eventually wrote a letter to its customers per Miorgan’s advice, advising ém of the situation and

that plaintiff was advised by its attorneys that &tign of the issue wouldka two or more years.
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Under the New Asphalt Contractapitiff agreed to purchasen@defendant agreed to provid
11,000 (+ 10%) tons of liquid asphaltaprice of $530/ton. In otharords, plaintiff promised to
purchase 90% of the 11,000 tons, or 9,&0G. Plaintiff was able tpay the higher price with cash o
hand and did not need, seek, or receive a loan to tozéncreased price. Neither was plaintiff forc
to lay off any employees due to the increased cost.

Under the New Asphalt Contractapitiff agreed to release anlaims against defendant und
the Original Asphalt Contracts:

[T]his Contract supersedes and takes thegbf any prior exigtg contract(s) between

Buyer and Seller for the supply of asphatigucts. Buyer and 8er hereby agree to

release each other from any further perfarogaobligations, liabiligs or claims with

respect to any such prior existing contfggtprovided, however, that Buyer shall

remain liable to Seller for any payments dueonnection with asphalt products which

have already been delivered.

Before signing the contract on behalf of plaintiff,.Mieckert read and undewssd the release clause.

The New Asphalt Contract also contaarsintegration clause providing:

This Contract contains the tne agreement between the fi@s hereto and there are no

oral representations, stipulations, wari@stagreements, or understandings with

respect to the subject matter of this cotits@hich are not fully expressed herein.

Neither this Contract nats execution has been induced by any representation,

stipulation, warranty, agreement or understagaf any kind other than those herein

expressed. The terms and conditions sthézdin shall prevaibver any contradictory

or conflicting terms and conditions containe Buyer’s confirmation or acceptance

and shall prevail over any contradictory onflicting course of dealing or usage of

trade.

Plaintiff did not purchase all of the asphalt intracted for under the New Asphalt Contract.
Plaintiff “underlifted” by 5,735 tons. Underliftinig the practice of not fling the entire amount of
asphalt stated in a sales contrdoefendant was able to resell aflthe underlifted tonnage to other

customers, but claims that it was damageithénamount of $1,240,037.84 because plaintiff failed tg

meet its obligation. In making this calculationfetelant chose four customers who purchased asy
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during the timeframe that plaintiff failed to purchasphalt. Defendant uséiese customers as its
“mitigation of damage customers.”

Lynn Hart, defendant’s Vice-Preent/General Counselestified that hé&nows of no other
lawsuits in the last five years @igst defendant’s customers for thagirce of underlifing. In the nine
or ten years that plaintiff was f@@dant’s customer, defendant mever made another claim against
plaintiff for underlifting, althouglplaintiff has underlifted throughotitat entire period of time.

Gina Swensen is an administrative assidiantlefendant who suppsrMr. Menees. Ms.
Swensen testified that sometinmstomers would purchase morelass, than what was reflected of
sales orders. When asked why defendant chodeuheustomers that it used as “mitigation of
damage customers,” Swensen responded, “They &desades, and | could.” Ms. Swensen did not
identify any objective criteria for choosing the partar customers as mitigation customers. Mr. Hg
testified that defendant chose the four mitigatastomers because “they were customers that too
product after [plaintiff] had discaimued taking product, and they fell within the timeframe, so we
selected them.” However, a broad list oftmumers meeting the “tieframe” criteria exists.

John Chris Clark is a former asphalt salespeifor defendant who spifically serviced
plaintiff. When a customer asked to modifyamtract to provide for more or less tonnage, Mr.
Clark sought approval from his supervisor,.Milenees. Sometimes customers got more
asphalt that the contract stated, and somstigss. Peter Johnson, defendant’s president,
testified “It is difficult for an asphalt contramtto lift precisely te number of barrels on a
contract. | think almost all edracts end up with some degreeuafierlift or some degree of
overlift.”

In deciding how much asphalt to contréamtin the New Asphalt Contract, Peter

Kemmeter provided Mr. Heckert with a listpénding projects to determine the amount of




pending work, its value, and theiqe of asphalt. Mr. Kemmeter & estimator for plaintiff.
Plaintiff determined how much asphalt it neetdgdooking at its booksMr. Clark, however,
suggested overestimating the amount of asphaltegetedensure that plaintiff received an
adequate supply. Mr. Kemmeter took Mr. Clarktatement into account and overestimated the
amount of asphalt plaintiff would need.

. Standards for Judgment and Choice of Law

Summary judgment is appropriatehe moving party demonsted that there is “no genuine

iIssue as to any material fact” atigt it is “entitled to judgment as a matter of law.” Fed. R. Civ. P|.

56(c). In applying this standarithe court views the evidence arldraasonable inferences therefron

in the light most favorabl® the nonmoving partyAdler v. Wal-Mart Stores, Incl44 F.3d 664, 670

(10th Cir. 1998) (citindMatsushita Elec. Indus. Co. v. Zenith Radio Co4F5 U.S. 574, 587 (1986))|

In determining the validity of plaintiff's cleas, the court must determine what state’s law
applies. Defendant contends that Oklahoma laviegpecause the contracts were to be performsg
Oklahoma (where defendant agreed to deliver the #spider the contracts)Plaintiff contends that
Kansas law applies. The couruiscertain why the partsecontinue to litigate this dispute, as it
appears that the law of both staesubstantially similar. Nevertless, the court will evaluate which
state’s law applies.

When a federal court is exercising diversitgigdiction, it must apply the substantive law of
the forum state, including its choice oiMaules, and federal procedural laBoyd Rosene & Assocs.
Inc. v. Kan. Mun. Gas Agency73 F.3d 1115, 1118 (10th Cir. 1996grcia v. Int'l Elevator Cq.358
F.3d 777, 779 (10th Cir. 2008 hrens v. Ford Motor Cp340 F.3d 1142, 1145 (10th Cir. 2003);

Blackhawk-Cent. City Sanitation Dist Am. Guarantee & Liab. Ins. C@14 F.3d 1183, 1188 (10th

din




Cir. 2000). In Kansas, the choice of law depend&loether the dispute involgeguestions of contract
obligation or performanceMoses v. Halstead81 F.3d 1248, 1252 (10th Cir. 2009).

For questions involving the substantive obligasi@f the contract, Kansas courts apply the
Restatement (First) of Conflict tbws § 332 (1934), and the doctrindef loci contractusi.e., the
law of the state where themtract is made govern§ee Mose$81 F.3d at 1252n re K.M.H, 169
P.3d 1025, 1031-32 (Kan. 200Wjlkinson v. Shoney’s, Inct P.3d 1149, 1160 (Kan. 2006pund.
Prop. Invs. v. CTP159 P.3d 1042, 1046 (Kan. Ct. App. 200@yne Christensen Co. v. Zurich
Canada 38 P.3d 757, 766 (Kan. Ct. App. 2002). A contract is made where the last act necessary for
its formation occursWilkinson,4 P.3d at 116(found. Prop. Invs.37 159 P.3d at 1046ayne
Christensen C.38 P.3d at 767.

For questions involving performance of the caat, the place of pasfmance determines the
manner and method as well as the legalitthefacts required for performancgee Mose$81 F.3d
at 1252;Aiken v. Employer Health Servs., |ndo. 95-3196, 1996 WL 134933,*& (10th Cir. Mar.
26, 1996) (referencing but not applyitige place of performance ruld)ayne Christenser88 P.3d at
767 (referencing but not applyirige place of performance ruléselco, Inc. v. Hartford Ins. Group
21 P.3d 1011, 1018 (Kan. Ct. App. 2001) (applyimg place of performance theory).

The determination of whetherahtispute involves questionsabligation or performance,
however, is not always clear-cubee Mose$H81 F.3d at 1252. And this case presents no exception.
While certainly plaintiff's complaint is that éendant did not perform its obligation of providing
asphalt at the original price, the crux of thatter the court must resolve is whether defendant
effectively negated its obligation by entering iatsubsequent contrastth plaintiff.

The court determines that the real issues ind$& are ones of contractual obligation, and not

performance. This means thlé court applies the law of tiséate of contract formation.




Mr. Heckert testified that plaintiff accepted the contracts in Crawford County, Kansas, an
defendant has not disputed tfast. Instead, defendant focusesthe location of performance.
Generally, the party seeking to apply the law pfresdiction other than the forum has the burden tg
present sufficient facts to shawat other law should apply.ayne Christenser88 P.3d at 767. The
court will therefore apply Kansas law.

[ll.  Discussion

The court first addresses defendant’s motiorstonmary judgment. As will become evident
the court does not address a nundfghe parties’ arguments becaubke court’s rulings on some of
the arguments render others moot.

A. Defendant’s Motion for Summary Judgment

Defendant asks the court to grant summary juslgnn its favor on several bases: (1) The N
Asphalt Contract precludes plaiifis breach of contract claims under the Original Asphalt Contrac
because it contains a valid release of claims andtitutes a novation; (2) Plaintiff is estopped from
asserting a breach of contract claim under the Oridisphalt Contracts or has waived such a clain
(3) Plaintiff did not enter intthe New Asphalt Contract under economic duress; (4) The New Asf
Contract was supported by valid considerationlaintiff breached thslew Asphalt Contract by
failing to purchase all of the asphalt requirentitling defendant to summary judgment on its
counterclaim; and (6) Plaintiff cannot recow®nsequential or incidental damages.

1. Plaintiff's Breach of Contract Claims
The court begins with the validity pfaintiff’'s breach of contract claims.

a. Release
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First, defendant argues that plaintiff cannavail on its breach afontract claim because
plaintiff agreed to release all claims under @r&inal Asphalt Contracts when it signed the New
Asphalt Contract.

Kansas courts favor the use of releasd compromise to resolve disput&ghite v. Gen.
Motors Corp, 908 F.2d 669, 672 (10th Cir. 1990) (citiignnedy v. City of Sawye18 P.2d 788,
803 (Kan. 1980)). Release, however, is an affineadefense, and defendant bears the burden of
proving it. Id. (citing Tabor v. Ledererd72 P.2d 209, 211 (Kan. 1970)).

The New Asphalt Contract contains an unequiveelglase of claims, aet out in the Factual
Background of this Memorandum and Order. The language is unambiguous. The evidence before the
court indicates that plaiiff's corporate representative reae tielease and understood it. The court

determines that the release effectively bars pféisibreach of contract clai unless a reason such a

\"ZJ

duress or lack of considerationllifies the New Asphalt Contragt.
b. Duress

Plaintiff argues that the Nedsphalt Contract (and the release contained therein) is
unenforceable because plaintiff entered into theract under economic duress. Whether facts arg
sufficient to constitute duress is a matter of [d@@ameau v. Mt. Carmel Med. Ctr., In869 F. Supp.
858, 865 (D. Kan. 1994) (citingastain v. Greenbaurd,70 P.2d 741, 746 (Kan. 19703ge also
White 908 F.2d at 673. Until recently, Kansas cobed not explicitly analyzed duress under the
rubric of “economic duresg3r “business compulsion.Comeauy 869 F. Supp. at 865. Bomeau
Judge Lungstrum held that Kansas law wia@cognize the concept economic duressd.;
Luttojohann v. Goodyear Tire & Rubber C627 F. Supp. 403, 411 (D. Kan. 1996). He analyzed

whether the plaintiff could proveconomic duress by establishihg following elements: “(1) a

2 Similarly, so long as the release ifeefive, plaintiff's claim for breach of thguty of good faith and fair dealing also
fails. This claim only arises under the Original Asphalt Gun$y, so if the release effectively bars recovery under the
Original Asphalt Contracts, plaintiff cannot recover lhoeach of the duty of good faith and fair dealing.




wrongful act or improper threat; \the absence of a reasonableraliéive to entering the agreement
and (3) the lack of free will. ' Comeay 869 F. Supp. at 865 (citimgpplied Genetics Int'l, Inc. v. First
Affiliated Secs., Inc912 F.2d 1238, 1241 (10th Cir. 1990)). Untkes test, Judge Lungstrum held
that the determination of reasonablkematives is an objective inquiryd. The court considers the
range of possible alternatives—regardless of dresuch alternatives were considered by the
plaintiff. 1d. The party asserting duress must show whyet&as an absence ofcéualternatives in
order to avoid a contracebause of economic dureds. (citing Libel v. Libel | 616 P.2d 306, 308
(Kan. Ct. App. 1980)).

The Kansas Court of Appeals, however, rédgeaddressed a claiwf economic duress iBank
of America, N.A. v. Narul&61 P.3d 898 (Kan. Ct. App. 201Narula rejectedComeats adoption
of the “absence of reasonalalkernative” elementld. at 913-14. Insteadlarula citedHastain v.
Greenbauma Kansas Supreme Court case from 1970, and used the following test:

To constitute duress by threats the actoranifestation must be made for the purpose

of coercing the other; must have foratgject the securing of undue advantage with

respect to the other; must be of such a chearalat it is adaptetb overpower the will

of the other and is reasonably adequate fmpirpose; must in fact deprive the other of

free exercise of will; and must cause the other to act to his detriment.

261 P.3d at 913 (citations and intergabtation marks omitted). In light dfarula, it appears that
Kansas law does not require demonstration of thenabsaf a reasonable alternative. In any event
application of this element woultbt change the court’s decision.

Plaintiff claims that the following facts shaWat it entered into the New Asphalt Contract
under economic duress or business compulsion: (1hdaife threatened to cut off its asphalt supply

during a time it knew was the heart of paving sea@rdefendant had planned to do so since Apri

2008; (3) defendant told plaintifit would mean significant consegoees” with plaintiff's customers
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if plaintiff did not agree to thhigher prices; and (4) despite &8orts, plaintiff could not find
replacement asphalt below or a¢ thigher price demanded by defendant.

For purposes of this ruling, the court will assuimet defendant acted wrongfully. The partig
dispute whether defendant was entitled to reduce deliveries of asphalt. Assuming defendant cq
a wrongful act, there is still one significant problesth plaintiff's claim: There is insufficient
evidence that defendant’s act deprived plaintiff of the exercise of free will.

Both parties were sophisticated entities who ¢@utracted with one ather for a number of
years. When plaintiff received the letters from defnt, plaintiff looked into its options. Plaintiff's
representatives testifigbat they considered the offer fovseal weeks and sought legal counsel.
They also testified that becausiplaintiff’'s business necessisicthe New Asphalt Contract made
more economic sense than buying replacement asphdiigitex price. Plaintiff could have chosen
replace the bargained-for asphalt with higher-priasphalt and sued defendant for the difference,
alleging breach of contract. fact, plaintiff did buy some of itasphalt elsewhere. The evidence
indicates that plaintiff hdsufficient cash stores to purchasehhgher-priced asphtawithout incurring
financial ruin. But plaintiff electethstead to “trade [its] potentialasuit for the security of a fixed
duration contract."Comeay 869 F. Supp. at 866ge also Evans v. Aylwarg01 P.2d 1044, 1050-5]

111

(Kan. 1949). This choice was frgehade, particularly “where thgarty had and took an opportunity
for reflection and for making up his mind, and wheredesulted with others and had the benefit of
their advice, especially where fmas advised by his counsel.Whitg 908 F.2d at 673 (quoting
Hastain 470 P.2d at 748).

The court does not discredit counsel’s statement that defendant was “putting a gun to

[plaintiff’'s] head” and that plaintiff had no choibteit to accept defendant’s terms. Indeed, it seem:

that plaintiff found itself between a rock and a haatplby no fault of its own. But plaintiff agreed

-11-
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the New Asphalt Contract, knowing thatontained a release of claim$his was an informed and
intentional decision. As a mattef law, the circumstances undehich plaintiff entered into the
contract did not deprive plaintiff of its free will.

c. Lack of Consideration

Plaintiff next claims that the New Asphalt Contristked considerationSpecifically, plaintiff
argues that defendant did not make any new, additional promises—defendant only agreed to w
was already obligated to ddeliver asphalt.

Under Kansas law, adequate consideration is &soght, interest, profitpr benefit accruing to
one party, or some forbearance, detriment, lossesponsibility, given, suffered, or undertaken by t
other.” Varney Bus. Serv., Inc. v. Pottrd®® P.3d 1003, 1014 (Kan. 2002) (citation and internal
guotation marks omitted). If one party foregoesights under a contract, such concession constit
sufficient consideration for the otherrpas agreement to forego its rightdlewcastle Homes, LLC v.
Thye 241 P.3d 988, 997 (Kan. Ct. App. 2010) (citation omitteB)aintiff, as the party asserting tha
the contract lacks considerationabethe burden of showing a laskconsideration. Kan. Stat. Ann.
§ 16-108. When, as here, a contiaatritten, consideration is prasied unless the party seeking to
invalidate the contract cangure lack of consideration by Isstantial competent evidenc8tate ex rel.
Ludwick v. Bryant697 P.2d 858, 861 (Kan. 1985).

The New Asphalt Contract contains mutual aslkes of remaining performance requirements
and potential claims under the Original Asphalih@acts. Mutual releases of claims constitute
adequate consideratioithye 241 P.3d at 997. And the New Asphatintract also includes mutual
promises of performance. Defendant agreed to gecaiset amount of asphalt at a particular price
Plaintiff agreed to purchase that same amounth Bbthese components are adequate considerati

2. Defendant’s Counterclaim
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Under the New Asphalt Contractapitiff failed to purchase atif the required asphalt.
Although the contract required phaiff to purchase 9,900 tons a$phalt (90% of 11,000), plaintiff
purchased only 4,150 tons. Defendant claimsithgentitied to summarjudgment on this breach.
Plaintiff responds that (1) defenttavaived its counterclaim arf@) defendant’s calculation of
damages is improper. Defendant maintains tretteimpted to mitigate its damages by selling the
asphalt to other customers, but ultimately &k240,037.84 because plaintiff did not buy the asphg
at the agreed price.

The court first considers whether defendaminstled to summaryudgment on the issue of
whether it waived its counterclaim. Plaintifaghs that defendant ignored the mandatory minimuni
purchase requirements for years before suddenlgidgdio enforce the requimeent. Plaintiff offers
evidence that defendant has lailpwed all of its customers—atuding plaintiff—to underlift.

Defendant responds that its actual conducs cham¢ matter because the New Asphalt Contra
contains the integration clause, as well ascmirement that all waivers be in writing.

Despite the integration clause and the waimerriting provision, thecourt determines that
defendant may be estopped from seeking underlitargages from plaintiff. The court cannot mak]
this determination on the recobefore it, however, and will hear this issue at trial.

Because the court does not issue a definitivaguin defendant’s counterclaim, the court als
will deny summary judgment on defendant’s claim famdges. The parties shall present evidence
the proper calculation of damages (if damagesnarranted) at trial. Defendant’s motion for
summary judgment is denied on this issue.

B. Plaintiff's Motion for Partial Summary Judgment

Because the court has determined that pfaoities not have a validlaim for breach of

contract, the only issue left foaonsideration in plaintiff’s matin for partial summary judgment is
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whether defendant waived its rightbring its counterclaim. Juas defendant is not entitled to
summary judgment on this issue, neither is piinThe court will conduct trial on defendant’s
counterclaim and any damages to which defencdfaytbe entitled based on the counterclaim.

IT IS THEREFORE ORDERED that Defendant’s Motion for Summary Judgment (Doc. 6
is granted in part and denied in part.

IT IS FURTHER ORDERED that Plaintiff's Motion for Peial Summary Judgment (Doc.
65) is denied.

Dated this 13th day of Febrya2012, at Kansas City, Kansas.

g Carlos Murguia

CARLOSMURGUIA
United StatesDistrict Judge
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