
   I N THE UNI TED STATES DI STRI CT COURT 
    FOR THE DI STRI CT OF KANSAS 
 
 
 
I NTRUST FI NANCAL CORPORATI ON,  
 
   Plaint iff,   
 
vs.        Case No. 11-1312-SAC 
 
ENTRUST FI NANCI AL CREDI T UNI ON, 
 
   Defendant .  
 

MEMORANDUM AND ORDER 

 This t radem ark infr ingem ent  case com es before the Court  on 

Defendant  Ent rust  Financial Credit  Union’s m ot ion to dism iss for lack of 

personal jur isdict ion, or in the alternat ive, to t ransfer venue to Virginia. 

Plaint iff I nt rust  Financal Corporat ion opposes the m ot ion to dism iss and the 

m ot ion to t ransfer, contending that  specific jur isdict ion is proper. 

I . Mot ion to Dism iss Standard 

 Plaint iff bears the burden of establishing a pr im a facie case of personal 

jur isdict ion by a preponderance of the evidence. Dudnikov v. Chalk & 

Verm ilion Fine Arts, I nc. ,  514 F.3d 1063 (10th Cir. 2008) . Plaint iff m ay m ake 

this showing by dem onst rat ing, via affidavit  or other writ ten m aterials, facts 

that  if t rue would support  jurisdict ion over the defendant . TH Agric. & 

Nut r it ion, LLC v. Ace European Grp. Ltd.,  488 F.3d 1282, 1286 (10th Cir. 

2007) . To the extent  they are uncont roverted, the Court  m ust  accept  the 
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well-pleaded allegat ions of the com plaint . Wenz v. Mem ery Crystal,  55 F.3d 

1503, 1505 (10th Cir. 1995) . The Court  resolves any factual disputes in 

favor of the plaint iffs. Wenz,  55 F.3d at  1505.  

I I . Facts 

 The facts are undisputed. Ent rust  Federal Credit  Union was founded in 

1970 as a not - for-profit  credit  union to serve the “banking”  needs of the 

hom e office staff of the Foreign Mission Board (now the I nternat ional Mission 

Board.)  Several years later, it  expanded its services to include its overseas 

m issionaries, then expanded again in the early 1990’s to include other 

organizat ions sharing a sim ilar Christ ian heritage. Dk. 36, Exh. A. On August  

12, 2011, Ent rust  Federal Credit  Union ceased to exist  and Ent rust  Financial 

Credit  Union (Ent rust )  began. 

   Ent rust  is a Virginia state-chartered credit  union having one locat ion 

(Richm ond, Virginia) , 21 em ployees, and 9,690 m em bers. During the past  

five years, 46 of those m em bers listed a Kansas address when applying for 

m em bership with Ent rust . An addit ional 22 m em bers listed a Kansas address 

on Ent rust  docum ents at  som e point  after init ial m em bership. 

 Ent rust  is not  registered with the Kansas Secretary of State to do  

business in Kansas. I t  is incorporated in Virginia, has its pr incipal place of 

business there, and has never sent  any of its em ployees to Kansas for 

business purposes. Ent rust  has never direct ly solicited business in the State 

of Kansas, but  has sent  its Kansas m em bers the sam e advert ising and 
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m arket ing m aterials it  sent  to all of its m em bers, regardless of their  

residence. These m aterials bear the allegedly- infr inging Ent rust  m ark. One 

such docum ent  encourages Ent rust  m em bers to have their  fam ily m em bers 

join Ent rust , and states no geographical rest r ict ion. 

 Ent rust  has no branch offices bearing its nam e, in Kansas or 

elsewhere, but  has entered into a “Shared Services Agreem ent ”  which 

enables Ent rust ’s m em bers to t ransact  business with Ent rust  at  m any 

locat ions outside the State of Virginia. By that  agreem ent , Ent rust  appointed 

a special agent  to represent  it  for the sole purpose of conduct ing 

t ransact ions for Ent rust  through the network of shared service centers. By 

that  agreem ent , Ent rust  offers its m em bers various financial services in 

Kansas via approxim ately 321 “Credit  Union Service Centers,”  and m ult iple 

ATM m achines. Those services include account  inquir ies, withdrawals, 

deposits, loan paym ents, account  t ransfers, and check cashing. Ent rust  tells 

its m em bers that  it  is “part  of a network of m ore than 4,000 Credit  Union 

Service Centers that  act  as branches of Ent rust…” , Dk. 36, Exh. K, and 

otherwise refers to these locat ions as “ shared branches.”  Dk. 36, Exh. M. 

The Credit  Union Service Centers funct ion sim ilar ly to an ATM m achine, but  

have an em ployee present  to provide various services to m em bers as if the 

m em bers were t ransact ing business in the lobby of their  own credit  union. 

                                    
1 Ent rust  listed thir ty- two of its credit  union service centers in Kansas on July 11, 2011. 
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 Credit  Union Service Centers in Kansas reported a total of twenty- two 

t ransact ions (20 deposits and two withdrawals) , m ade by persons at  four 

addresses in Kansas, between August  2011 and March 7, 2012. Dk. 36, Exh. 

M. Each t ransact ion produced a receipt  bearing the allegedly infr inging 

“Ent rust ”  nam e. I n a period of over five years ( from  2007–2012) , Ent rust  

m em bers com pleted approxim ately 250 t ransact ions at  ATMs located in 

Kansas, 160 of which were com pleted by persons list ing a Kansas resident ial 

address. I d. ,  Exh. O. 

  Ent rust ’s m em bership applicat ion form , which does not  state any 

geographical rest r ict ion, asks prospect ive m em bers to state the num ber of 

m iles they are located from  “ the credit  union or one of its service centers.”  

Dk. 36, Exh. P. But  Ent rust ’s m em bership eligibilit y page on its website 

states, “Our m em bership consists of churches and Christ ian-based 

organizat ions in the Richm ond and surrounding area.”  Dk. 20, Exh. D. 

Ent rust ’s webpage also lists each church and organizat ion eligible for 

m em bership, all of which are based in the Richm ond, Virginia area. I d.  

 Ent rust ’s online loan applicat ion form  includes a drop-down box 

allowing the applicant  to select  the state in which their  hom e is located, and 

Kansas is included in the list  of states. Ent rust ’s loan agreem ents specifically 

reference Kansas in som e of it s provisions, as noted later in this 

m em orandum . 
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 The record does not  include Ent rust ’s charter, const itut ion, or by- laws, 

but  an uncont radicted affidavit  from  its President  and CEO establishes the 

following:  1)  all of Ent rust ’s clientele are associated with Christ ian 

organizat ions in the Richm ond, Virginia area;  2)  only individuals affiliated 

with Christ ian churches or organizat ions located in the Richm ond, Virginia 

area are eligible to becom e m em bers of Ent rust ;  3)  m em bership and loan 

applicat ions of individuals and organizat ions not  affiliated with a Richm ond, 

Virginia area Christ ian organizat ion are not  considered by Ent rust ;  4)  

Ent rust ’s target  m arket  is Christ ian individuals and organizat ions in the 

Richm ond, Virginia area;  5)  The Virginia State Corporat ion Com m ission’s 

Bureau of Financial I nst itut ions acts as a regulator for Ent rust  and m ust  

approve all organizat ions before they are eligible for m em bership with 

Ent rust , and would not  approve an organizat ion located outside of Virginia;  

and 6)  to the best  of her knowledge, all Ent rust  m em bers with t ies to Kansas 

are m issionaries liv ing abroad. Dk. 20, Exh. A. 

I I I . Mot ion to Dism iss 

 “ [ J] ur isdict ion is in the first  instance a quest ion of authority rather 

than fairness.”  J. McI ntyre Machinery, Ltd. v. Nicast ro,  __ U.S. __, 131 S.Ct . 

2780, 2789 (2011) .  

[ P] ersonal jur isdict ion requires a forum -by- forum , or sovereign-by-
sovereign, analysis. The quest ion is whether a defendant  has followed 
a course of conduct  directed at  the society or econom y exist ing within 
the jur isdict ion of a given sovereign, so that  the sovereign has the 
power to subject  the defendant  to judgm ent  concerning that  conduct . 
Personal jur isdict ion, of course, rest r icts “ judicial power not  as a 
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m at ter of sovereignty, but  as a m at ter of individual liberty,”  for due 
process protects the individual's r ight  to be subject  only to lawful 
power. I nsurance Corp.,  456 U.S., at  702, 102 S.Ct . 2099. But  
whether a judicial judgm ent  is lawful depends on whether the 
sovereign has authority to render it .  
 

I d.  

 The Court  first  asks whether any applicable statute authorizes the 

service of process on the defendant , then exam ines whether the exercise of 

such statutory jur isdict ion com ports with due process. Truj illo v. William s,  

465 F.3d 1210, 1217 (10th Cir. 2006) . Plaint iff’s claim s are brought  

pursuant  to The Lanham  Act , which does not  provides for nat ionwide service 

of process, see 15 U.S.C. § 1051 et  seq.  This Court  therefore applies the law 

of the state in which it  sits. See Dudnikov,  514 F.3d at  1070. Kansas’ long-

arm  statute is const rued liberally so as to allow jur isdict ion to the full extent  

perm it ted by due process, Fed. Rural Elec. I ns. Corp. v. Kootenai Elec. 

Coop.,  17 F.3d 1302, 1305 (10th Cir. 1994) , m aking the personal 

jur isdict ion issue one of federal const itut ional law.  

 For the court 's exercise of jur isdict ion to com port  with due process, 

defendant  m ust  have “m inim um  contacts”  with the State of Kansas, “ such 

that  having to defend a lawsuit  there would not  ‘offend t radit ional not ions of 

fair  play and substant ial just ice.’ ”  Dudnikov ,  514 F.3d at  1070. These 

contacts with the forum  state m ust  be m ore than “ random , fortuitous, or 

at tenuated.”  Burger King Corp. v. Rudzewicz,  471 U.S. 462, 475 (1985) ) . 

“Minim um  contacts”  can be established either generally or specifically.  
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 A. General Jurisdict ion 

 Ent rust  has not  explicit ly consented to jur isdict ion in Kansas, is not  

alleged to be incorporated or have its pr incipal place of business in Kansas, 

and has no registered agent  in Kansas. No facts show circum stances of a 

course of conduct  evidencing Ent rust ’s intent ion to benefit  from  or subm it  to 

the laws of Kansas. “Sim ply because a defendant  has a cont ractual 

relat ionship and business dealings with a person or ent ity in the forum  state 

does not  subject  him  to general jur isdict ion there.”  Shrader v. Biddinger, 

633 F.3d 1235, 1246-47 (10th Cir. 2011) . Ent rust ’s affiliat ions with the 

State of Kansas have not  been shown to be so “cont inuous and system at ic”  

as to render it  essent ially at  hom e in the forum  State. See I nternat ional 

Shoe Co. v. Washington,  326 U.S. 310, 317 (1945) . No general jur isdict ion 

is alleged, see Dk. 36, p. 9, or has been shown. Thus Ent rust , which 

operates pr im arily outside Kansas, has a “due process r ight  not  to be 

subjected to judgm ent  in its courts as a general m at ter.”  J. McI ntyre 

Machinery ,  131 S.Ct . at  2787. 

 B. Specific Jurisdict ion  

 Only specific jur isdict ion is alleged in this case. Specific jur isdict ion 

depends on an  

“affiliat io[ n]  between the forum  and the underlying cont roversy,”  
pr incipally, act ivity or an occurrence that  takes place in the forum  
State and is therefore subject  to the State's regulat ion. (Citat ions 
om it ted.) . I n cont rast  to general,  all-purpose jur isdict ion, specific 
jur isdict ion is confined to adjudicat ion of “ issues deriving from , or 
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connected with, the very cont roversy that  establishes jur isdict ion.”  von 
Mehren & Trautm an 1136. 
 

Goodyear Dunlop Tires Operat ions, S.A. v. Brown,  __ U.S. __, 131 S.Ct . 

2846, 2850-51 (2011) . As a general rule, the exercise of judicial power is 

not  lawful unless the defendant  “purposefully avails itself of the pr ivilege of 

conduct ing act ivit ies within the forum  State, thus invoking the benefits and 

protect ions of its laws.”  J. McI ntyre Machinery, Ltd. ,  __ U.S. __, 131 S.Ct . at  

785, quot ing Hanson v. Denckla,  357 U.S. 235, 253 (1958) .  

 The Tenth Circuit  applies a three-part  test  to determ ine specific 

jur isdict ion. Dudnikov,  514 F.3d at  1071. 

First , the out -of-state defendant  m ust  have “purposefully directed”  its 
act ivit ies at  residents of the forum  state;  and second, plaint iff 's 
injur ies m ust  “ar ise out  of”  defendant 's forum -related act ivit ies. 
Dudnikov, 514 F.3d at  1071 (quot ing Burger King,  471 U.S. at  472) . 
Taken together, the first  two parts of the test  determ ine whether 
plaint iff has dem onst rated m inim um  contacts. Third, the exercise of 
personal jur isdict ion over defendant  m ust  be consistent  with t radit ional 
not ions of fair  play and substant ial just ice. 
 

Dudnikov, 514 F.3d at  1071 (cit ing I nternat ional Shoe, 326 U.S. at  316) .   

 To m eet  its burden to show m inim um  contacts with Kansas, Plaint iff 

points to the following: 1)  Ent rust  knowingly received m em bership 

applicat ions from  individuals list ing Kansas addresses;  2)  Ent rust  cont inues 

to service Kansas m em bers through its 32 shared branches and ATMs in 

Kansas, enabling them  to t ransact  business with Ent rust  and to receive 

receipts bearing the nam e “Ent rust ” ;  3)  Ent rust ’s loan applicat ion form  

includes “Kansas”  in its drop-down m enu of states, and its loan docum ents 
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have “very specific inst ruct ions for Kansas residents,”  and 4)  Ent rust  sent  

advert isem ents direct ly to Kansas m em bers, encouraging them  to use other 

financial services offered by Ent rust  and to tell others about  them , 

regardless of their  geographical locat ion. 

  1 . Mem bers and Transact ions in Kansas  

 Plaint iff finds it  significant  that  Ent rust  has m em bers who apparent ly 

reside in Kansas.2 But  the record reflects that  only 68 of 9,690 m em bers 

have t ies to Kansas, and that  they collect ively do business with Ent rust  via 

the credit  union service centers or an ATM three or four t im es a m onth 

(average) . 

 These are insignificant  num bers. “ [ S] m all percentages of business 

contacts do not  sat isfy the substant ial contacts threshold…”  Advisors Excel, 

LLC v. Senior Advisory Group, LLC,  2011 WL 3489884, at  4 (D.Kan. 2011)  

( finding 0.52%  of its total num ber of independent  advisors and 0.30%  of 

defendant ’s total revenue insufficient  for general jur isdict ion) , cit ing Capitol 

Fed. Sav. Bank v. E. Bank Corp.,  493 F.Supp.2d 1150, 1165 (D.Kan. 2007)  

(holding that  Kansas residents com prising 0.008%  of Massachuset ts bank's 

custom ers were not  ‘substant ial’) .  

 Addit ionally, Plaint iff has not  shown that  Kansas residents in general 

are eligible for m em bership in Ent rust . I nstead, the undisputed facts show 

                                    
2 Ent rust ’s Kansas members may be m issionar ies liv ing abroad who own property in Kansas 
or have designated som eone in Kansas to handle their  finances for them  in their  absence. 
But  for purposes of this m ot ion, the Court  assum es Ent rust ’s m em bers with Kansas t ies are 
Kansas residents. 
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that  Ent rust ’s m em bership is lim ited to individuals affiliated with Christ ian 

churches or organizat ions located in the Richm ond, Virginia area – thus it  is 

m erely incidental and not  purposeful that  any m em bers reside in Kansas.  

  2 . Loan Docum ents Reference Kansas 

 Plaint iff contends that  Ent rust ’s loan docum ents3 specifically reference 

Kansas, signaling a “desire and intent  to cont inue growing its business”  in 

Kansas. Dk. 36, p. 12. The cited docum ent  contains two references to 

Kansas. The first  provides:  

 12. DEFAULT – The following paragraph applies to borrowers in 
I daho, Kansas, Maine and state chartered credit  unions lending to 
South Carolina borrowers:  You will be in default  if you do not  m ake a 
paym ent  of the am ount  required when it  is due. You will also be in 
default  if we believe the prospect  of paym ent , perform ance, or 
realizat ion on any property given as security is significant ly im paired. 
 

Dk. 36, Exh. F, p. 2. Three separate paragraphs follow, respect ively 

addressing default  of borrowers in Wisconsin, in I owa, and in all other states 

and federally chartered credit  unions loaning to South Carolina borrowers. 

The second provision states:  

 13. ACTI ONS AFTER DEFAULT – The following paragraph applies 
to borrowers in Colorado, Dist r ict  of Colum bia, I owa, Kansas, Maine, 
Massachuset ts, Missouri, Nebraska, West  Virginia and state chartered 
credit  unions lending to South Carolina borrowers:  When you are in 
default  and after expirat ion of any r ight  you have under applicable 
state law to cure your default , we can dem and im m ediate paym ent  of 
the ent ire unpaid balance under the Plan without  giving you advance 
not ice. 
 

Dk. 36, Exh. F, p. 2.   

                                    
3 The referenced document  appears to be a stock credit  and security agreem ent  not  
necessarily drafted by Ent rust . 
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 The referenced docum ent  is drafted so that  it  m ay be used by anyone 

in the United States, and does not  specifically target  Kansas residents. I t  

m ay reveal Ent rust ’s intent  to serve it s m em bers who happen to reside in 

Kansas, but  does not  assist  Plaint iff in showing that  Ent rust  purposefully 

directed its business or contacts to the State of Kansas or its residents. 

  3 . W ebsite I ncludes Kansas 

 Plaint iff addit ionally points to various references to the State of Kansas 

on Ent rust ’s website. Both part ies recognize the Tenth Circuit ’s holding that  

“ [ t ] he m aintenance of a web site does not  in and of itself subject  the owner 

or operator to personal jur isdict ion, even for act ions relat ing to the site, 

sim ply because it  can be accessed by residents of the forum  state.”  Shrader, 

633 F.3d at  1241 (not ing that  in the internet  context , specific jur isdict ion 

asks whether a defendant  “deliberately directed its m essage at  an audience 

in the forum  state and intended harm  to the plaint iff occurr ing pr im arily or 

part icular ly in the forum  state.” )  Com pare Silver v. Brown,  382 Fed.Appx. 

723 (10th Cir. 2010) . 

 Nonetheless, Plaint iff contends that  Ent rust  purposefully directed its 

act ivit ies to Kansas by “allowing users to select  Kansas from  a drop-down 

m enu of states when subm it t ing an online loan applicat ion.”  Dk. 36, p. 11. 

Plaint iff cites two cases as support  for this proposit ion. But  the first  

recognizes that  “ in the m ajority of cases in which a court  has found that  a 

website has conferred jur isdict ion, part  of the reasoning has been that  a 
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significant  am ount  of business or com m unicat ion has occurred between the 

defendant  and resident  of the forum  state through the site.”  Tristar 

Products, I nc. v. SAS Group, I nc. ,  2009 WL 3296112, at  3 (D.N.J. 2009) . 

The second echoes that  rat ionale in finding, “ [ a]  website whose owners 

engage in repeated online contacts with forum  residents through the site will 

likely sat isfy the m inim um  contacts requirem ent .”  AdvanceMe, I nc. v. 

Rapidpay LLC,  450 F.Supp.2d 669, 673 (E.D.Tex. 2006) . No showing of 

repeated or significant  online com m unicat ion or business between Ent rust  

and Kansas residents has been m ade in this case.  

 Further, both cases assum e a fact  not  present  in this case – that  by 

using the website, including its drop-down box, any Kansas resident  could 

t ransact  business with the alleged infr inger. But  the facts show that  a person 

could not  “ select  Kansas from  a drop-down m enu of states when subm it t ing 

an online loan applicat ion”  unless that  person were already an Ent rust  

m em ber, and one cannot  becom e an Ent rust  m em ber without  being affiliated 

with a Virginia Christ ian organizat ion. This is a significant  lim itat ion. Given 

the facts, nothing about  Ent rust ’s inclusion of the State of Kansas am ong all 

50 states listed on its website m aterials indicates that  Ent rust  purposefully 

directed its act ivit ies to residents of Kansas. Ent rust ’s knowledge that  som e 

of its m em bers, whose eligibilit y to becom e m em bers rested on their  

affiliat ion with Virginia organizat ions, reside in Kansas is insufficient . The 

Suprem e Court ’s precedents m ake clear that  “ it  is the defendant 's act ions, 



13 
 

not  his expectat ions, that  em power a State's courts to subject  him  to 

judgm ent .”  J. McI ntyre Machinery ,  131 S.Ct . at  2789. See be2 LLC v. 

I vanov ,  642 F.3d 555, 558 -559 (7th Cir. 2011) . 

  4 . Advert ising in Kansas 

 Plaint iff contends that  Ent rust ’s advert ising in Kansas helps show 

m inim um  contacts in the forum  state. But  the record does not  show that  

Ent rust  directs any advert ising, whether by m ass m ailings or other m edia, to 

persons residing in Kansas who are not  its m em bers. Ent rust ’s advert ising 

targets the m arket  of Christ ian individuals and organizat ions in the 

Richm ond, Virginia area. I t  sends advert isem ents to its m em bers, regardless 

of their  locat ion. That  Ent rust  m em bers liv ing in Kansas were asked to tell 

their  fam ily m em bers about  Ent rust ’s services does not  show that  those 

m em bers would have been accepted for m em bership, absent  an affiliat ion 

with a Richm ond-area Christ ian organizat ion. That  som e of Ent rust ’s 

advert ising reaches Kansas residents is only incidental to their  m em bership, 

and is insufficient  to establish purposeful availm ent . See Capitol Federal Sav. 

Bank v. Eastern Bank Corp. ,  493 F.Supp.2d 1150, 1165 (D.Kan. 2007)  

(bank’s advert ising which targeted the New England states and reached 

Kansas residents only incidentally, if at  all,  is insufficient  to establish 

purposeful availm ent ) ;  cf, Doering ex rel. Barret t  v. Copper Mountain, I nc.,  

259 F.3d 1202, 1210 (10th Cir. 2001)  (advert ising in nat ional publicat ions 
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that  m akes its way into the state is insufficient  to just ify general jur isdict ion 

where there is no direct  advert ising in the forum ) .  

 Viewed collect ively, the contacts between Ent rust  and the State of 

Kansas are const itut ionally insufficient  to warrant  the exercise of personal 

jur isdict ion over Ent rust . Thus the Court  finds that  it  lacks personal 

jur isdict ion over Ent rust  in this case. 

I V. Mot ion to Transfer 

 Entrust  m oves the Court , as an alternat ive to dism issal, to t ransfer the 

case to Virginia pursuant  to § 1404(a) . Plaint iff opposes that  m ot ion, and the 

Court  lacks sufficient  facts to weigh the convenience of the part ies and 

witnesses, as that  statute requires.  

 This court  has the power, however, to sua sponte t ransfer I nt rust ’s 

case to the United States Dist r ict  Court  for the Dist r ict  of Virginia pursuant  

to 28 U.S.C. § 1631. Truj illo v. William s,  465 F.3d 1210, 1223 (10th Cir. 

2006) . Where a court  determ ines that  it  lacks jur isdict ion and the interests 

of just ice require t ransfer rather than dism issal, the correct  course of act ion 

is to t ransfer pursuant  to § 1631. I d.  Because this lawsuit  could have been 

brought  in the Eastern Dist r ict  of Virginia, and a t ransfer to that  forum  would 

conserve judicial resources and avoid unnecessary legal expenses, and 

Plaint iff’s case does not  appear to be legally fr ivolous, the Court  finds that  

the interests of just ice com pel t ransfer rather than dism issal. The Court  

therefore directs that  this case be t ransferred to the United States Dist r ict  
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Court  for the Eastern Dist r ict  of Virginia, at  Richm ond, pursuant  to 28 U.S.C. 

§ 1631.  

 I T I S THEREFORE ORDERED that  Ent rust ’s m ot ion to dism iss for lack of 

personal jur isdict ion (Dk. 19)  is denied. 

 I T I S FURTHER ORDERED that  the Clerk t ransfer this act ion to the 

United States Dist r ict  Court  for the Eastern Dist r ict  of Virginia, at  Richm ond, 

pursuant  to 28 U.S.C. § 1631. 

Dated this 20th day of July, 2012, at  Topeka, Kansas. 

  

    s/  Sam  A. Crow                                           
    Sam  A. Crow, U.S. Dist r ict  Senior Judge 


