
 

 

I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 
UNI TED STATES OF AMERI CA, 
  
    Plaint iff, 
 
 vs.       Case No. 11-1341-SAC 
 
$1,613,251.00, et  al.,  
 
    Defendants. 
 
 

MEMORANDUM AND ORDER 
 

  On June 10, 2013, the plaint iff United States of Am erica m oved 

to st r ike the claim  of Tiffany Webb as a sanct ion for failing to com ply with 

Magist rate Judge’s Order of May 16, 2013, (Dk. 54) , that  had granted the 

plaint iff’s m ot ion to com pel and had ordered Ms. Webb to respond to the 

plaint iff’s interrogatories on or before June 6, 2013, and as a sanct ion for 

failing to file an answer pursuant  to Rule G(5) (b) . (Dk. 58) .  As of July 10, 

2013, Ms. Webb did not  file any response to the plaint iff’s m ot ion to st r ike, 

so the court  issued an order to show cause that  gave Ms. Webb 20 days or 

unt il July 30, 2013, to file a response showing why the plaint iff’s pending 

m ot ion should not  be granted as uncontested. (Dk. 66) . This order was sent  

by regular m ail and cert ified m ail,  and the cert ified m ail receipt  was returned 

as unclaim ed. (Dk. 66, 67, and 68) . As of the filing date of the instant  order, 

alm ost  two weeks after the court ’s deadline, Ms. Webb has not  filed any 

response to the show cause order.   
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PROCEDURAL BACKGROUND 

  I n Novem ber of 2011, the United States brought  this civil in rem  

forfeiture act ion based on the court ’s j ur isdict ion under 28 U.S.C. § 1355. 

The governm ent  claim ed the defendants are subject  to forfeiture either 

pursuant  to 21 U.S.C. § 881(a) (6) , as item s that  were or intended to be 

exchanged for a cont rolled substance or used to facilitate a cont rolled 

substance violat ion, or that  are t raceable proceeds from  a cont rolled 

substance exchange in violat ion of the Cont rolled Substance Act , or pursuant  

to 18 U.S.C. § 924(d) , as firearm s and/ or am m unit ion that  were used, 

carr ied or possessed during and in relat ion to a drug t rafficking offense. (Dk. 

1) . While represented by counsel, Ms. Webb did file on March 14, 2012, a 

verified claim  under Rule G(5) (a) ( i)  of the Supplem ental Rules for Adm iralty 

or Marit im e Claim s and Asset  Forfeiture Act ions ( “Supplem ental Rule” ) , as to 

the defendants 1-15, 26 and 27. (Dk. 15) . I n that  claim , Ms. Webb averred 

that  she is “ legal owner of the ident ified defendant  property, either direct ly 

or through a spousal interest  under Kansas law.”  I d.  at  ¶ 3.  

  The act ion was stayed for approxim ately three m onths from  April  

to July of 2012. Neither before the stay was granted nor after it  was lifted 

did Ms. Webb file an answer as required by Supplem ental Rule G(5) (b) . The 

governm ent  inform ed the m agist rate judge by em ail that  set t lem ent  

agreem ents had been reached “with the m ajority of claim ants regarding 
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m ost  of the propert ies at  issue.”  (Dk. 37) . A scheduling order was entered in 

Decem ber of 2012 set t ing the relevant  deadlines. (Dk. 42) . 

  I n January of 2013, Ms. Webb’s counsel m oved to withdraw and 

stated that  com m unicat ions had broken down with Ms. Webb, that  Ms. Webb 

had not  fulfilled her cont ractual obligat ions, that  Ms. Webb had reached a 

tentat ive agreem ent  with the governm ent  but  then refused to execute the 

set t lem ent  docum ents, and that  Ms. Webb would be not ified by cert ified m ail 

and personal service of her own responsibilit y now to com ply with all orders 

of the court  and the t im e lim itat ions set  by the rules of procedure and the 

scheduling order. (Dk. 43) . Counsel also had filed an affidavit  showing that  

Ms. Webb was personally served at  the ident ified address with the m ot ion to 

withdraw, the scheduling order, and counsel’s let ter advising of obligat ions 

and deadlines in the lit igat ion. (Dk. 45) . The m agist rate judge granted 

counsel’s m ot ion to withdraw on January 18, 2013. (Dk. 46) .  

  On May 1, 2013, the governm ent  filed a m ot ion to com pel 

product ion of Ms. Webb’s answers to its first  set  of interrogatories 

propounded on March 4, 2013. (Dk. 53) . The m agist rate judge granted the 

m ot ion to com pel and gave Ms. Webb unt il June 6, 2013, to respond. (Dk. 

54) . The m agist rate judge converted the final pret r ial conference that  the 

scheduling order had set  for June 5, 2013, to a status conference and 

not ified Ms. Webb by cert ified m ail of this change. (Dk. 55) . Ms. Webb 

already had been not ified of the June 5th conference hearing date through 
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the scheduling order that  her counsel had personally served upon her. (Dk. 

45) . 

  When Ms. Webb failed to appear at  the status conference on 

June 5, 2013, the m agist rate judge issued on the sam e day an order for Ms. 

Webb to explain by June 19, 2013, why she failed to appear and why she 

failed to work with the governm ent  to subm it  a joint ly prepared pret r ial 

order. (Dk. 57) . The order also rem inded Ms. Webb of the order requir ing 

her response to the governm ent ’s interrogatories by June 6, 2013. I d.  This 

order was served by regular m ail and cert ified m ail,  and the cert ified m ail 

receipt  was returned as unclaim ed. (Dk. 64) . On June 19, 2013, Ms. Webb 

did file a response that  sim ply stated:   “Cause:   I  did not  know of court  date 

and status conf. on June 5th or interrogatories for June 6, 2013. Please 

accept  m y apologies.”  (Dk. 60) . Also on June 19, 2013, Ms. Webb filed a 

m ot ion to be released from  legal fees, and the m agist rate judge has denied 

that  m ot ion. (Dks. 61, 65) . The record does not  show Ms. Webb to have had 

any other act ive involvem ent  or part icipat ion in this act ion after June 19, 

2013. Specifically, there is nothing of record to show that  Ms. Webb has ever 

responded to the governm ent ’s first  set  of interrogatories or worked with the 

governm ent  to subm it  a joint  pret r ial order.  

ANALYSI S 

  The record is sufficient  from  which to infer that  Ms. Webb has 

received all of the filings pert inent  to this show cause proceeding. On June 
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10, 2013, the plaint iff governm ent  filed its pending m ot ion to st r ike and 

cert ified that  the m ot ion was personally served by a DEA special agent  on 

Ms. Webb at  the sam e address used by the m agist rate judge for the June 

5th order and by the dist r ict  court  on its July 10th show cause order. As of 

this date, Ms. Webb has not  filed any response to the m ot ion to st r ike. But  in 

filing t im ely responses referr ing to the m agist rate judge’s June 5th order, 

Ms. Webb necessarily dem onst rates her receipt  of that  order through the 

regular m ail. The record is m ore than sufficient  to find that  Ms. Webb’s 

address first  disclosed by her counsel is accurate as confirm ed through 

subsequent  instances of personal service and her responses to regular m ail.  

Thus, the court  concludes that  its show cause order was correct ly sent  to Ms. 

Webb by cert ified and regular m ail in a m anner reasonably calculated for her 

to receive and t im ely respond to it .  As of the filing date of this order, she 

has yet  to file any response offer ing any cause as ordered by the court . 

Thus, by the term s of show cause order and of D. Kan. Rule 7.4(b) , the 

court  will consider and decide the governm ent ’s m ot ion to st r ike as 

uncontested. This Rule also provides:   “Ordinarily, the court  will grant  the 

m ot ion without  further not ice.”   

  Supplem ental Rule G(5)  requires that :   “A claim ant  m ust  serve 

and file an answer to the com plaint  or a m ot ion under Rule 12 within 21 

days after filing the claim .”  As stated in the governm ent ’s m ot ion, reiterated 

in the court ’s show cause order, and confirm ed herein, Ms. Webb has never 



 

6 
 

filed an answer in com pliance with that  rule. Supplem ental Rule G(8)  

authorizes the governm ent  to file a m ot ion “ to st r ike a claim  or answer . .  .  

for failing to com ply with Rule G(5) .”  Thus, the governm ent ’s m ot ion to 

st r ike is properly grounded in law and fact  and shall be decided as an 

uncontested m ot ion.   

  “ [ C] ourts have held that  it  is not  an abuse of discret ion for the 

dist r ict  court  to require st r ict  com pliance with Supplem ental Rule C(6) .” 1 

United States v. 2687 S. Defram e Circle, Lakewood Colo. ,  208 F.3d 228, 

2000 WL 216938 at  * 3 (10th Cir. 2000)  ( internal quotat ion m arks and 

citat ions om it ted) . Supplem ental Rule G(5)  establishes the requirem ents for 

the two “ responsive pleadings,”  (a)  the claim  and (b)  the answer:  

 “The claim  and the answer, though sim ilar, serve dist inct  
purposes.”  United States v. U.S. Currency in Sum  of Two Hundred 
Sixty One Thousand, Four Hundred and Eight  Dollars ($261,480) ,  No. 
00–CV–3208 (FB) , 2002 WL 827420, at  * 1 n. 3 (E.D.N.Y. May 2, 
2002) . A claim  “ insures that  ‘[ a] ny party who wishes to defend a 
forfeiture act ion [ will]  be forced to swear his interest  in the forfeited 
property.’”  United States v. U.S. Currency in Sum  of Two Hundred 
Sixty One Thousand, Four Hundred and Eight  Dollars ($261,480) ,  2002 
WL 827420, at  * 1 n. 3. An answer “serves its norm al funct ion—‘to 
state in short  and plain term s [ the]  defense to each claim  assert  . . .  
and to adm it  or deny the averm ents upon which the adverse party 
relies.’”  United States v. U.S. Currency in Sum  of Two Hundred Sixty 
One Thousand, Four Hundred and Eight  Dollars ($261,480) ,  2002 WL 
827420, at  * 1 n. 3. 
 

                                    
1 “Case law pre-dat ing the 2006 adopt ion of Supplem ental Rule G often 
refers to the procedural requirem ents in Supplem ental Rule C(6) , ‘which 
governed claim  procedure pr ior to Supplem ental G’s adopt ion.’”  United 
States v. 2007 Chrysler 300 Touring,  2011 WL 1119701 at  * 3 n.1 (D.N.M. 
2011)  (quot ing United States v. One Men’s Rolex Pearl Master Watch,  357 
Fed. Appx. 624, 626 n.2 (6th Cir. 2009) ) . 
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United States v. 2007 Chrysler 300 Touring,  2011 WL 1119701 at  * 3 

(D.N.M. 2011) . Failure to serve and file an answer as required by 

Supplem ental Rule G(5) (b)  is a valid ground for grant ing the governm ent ’s 

uncontested m ot ion to st r ike a claim . See United States v. Approxim ately 

Twenty Mexican Gold Coins,  637 F. Supp. 2d 957, 958 (D. Kan. 2009) . 

Besides not  asking for addit ional t im e to file her answer, Ms. Webb ut ter ly 

ignores the governm ent ’s m ot ion to st r ike her claim  for failure to file an 

answer and likewise files no response to the court ’s order to show cause. 

Without  a pending request  for addit ional t im e and without  any reasonable 

basis, in fact  or law, for finding a m it igat ing circum stance, the court  will 

enforce the requirem ents of Supplem ental Rule G(5)  and the rem edy 

authorized by Supplem ental Rule G(8) (c)  and thereby grant  the 

governm ent ’s uncontested m ot ion to st r ike Ms. Webb’s claim .   

  Supplem ental Rule G(6) (a)  states, “ [ t ] he governm ent  m ay serve 

special interrogatories lim ited to the claim ant 's ident ity and relat ionship to 

the defendant  property without  the court 's leave at  any t im e after the claim  

is filed and before discovery is closed.”  A claim ant  is given 21 days from  

service of interrogatories to serve answers or object ions. Supplemental Rule 

G(6) (b) . Supplem ental Rule G(8) (c) ( i) (A)  authorizes the governm ent  to file 

a m ot ion to st r ike an answer for failure to com ply with the special 

interrogator ies provision in Supplem ental Rule G(6) . The Advisory 

Com m it tee notes offer this insight :   
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As with other pleadings, the court  should st r ike a claim  or answer only 
if sat isfied that  an opportunity should not  be afforded to cure the 
defects under Rule 15. Not  every failure to respond to subdivision (6)  
interrogatories warrants an order st r iking the claim . But  the special 
role that  subdivision (6)  plays in the schem e for determ ining claim  
standing m ay just ify a som ewhat  m ore dem anding approach than the 
general approach to discovery sanct ions under Rule 37. 
 

Supplem ental Rule G(8) (c) ( i) (A)  2006 Adv. Com m . Notes. “ I t  stands to 

reason that  if a party's noncom pliance with Rule G(6)  would be considered 

sufficient ly willful to warrant  term inat ing sanct ions under the m ore lenient  

Rule 37 standard, then term inat ing sanct ions m ay be used to address a 

party's willful noncom pliance with Rule G(6)  as well.”  United States v. 

$333,806.93 in Proceeds from  Foreclosure of Real Property Located at  26948 

Pacific Coast  Highway, Malibu, CA,  2010 WL 3733932, at  * 1 (C.D. Cal. 

2010) . 

  Rule 37(b) (2) (A) ( iii)  of the Federal Rules of Civil Procedure 

perm it  a court  to st r ike pleadings when a party fails to com ply with an order 

com pelling discovery. Such a “sanct ions order should be predicated on 

willfulness, bad faith, or [ som e]  fault  rather than just  a sim ple inabilit y to 

com ply.”  Lee v. Max I ntern., LLC,  638 F.3d 1318, 1321 (10th Cir. 2011)  

( internal quotat ion m arks and citat ion om it ted) .  The Tenth Circuit  has 

considered the use of this discovery sanct ion in civil forfeiture proceedings 

not ing that , “ it  should be used as a weapon of last , rather than first , resort ”  

and that  the t r ial court  should consider various cr iter ia on the record prior to 

set t ling on this sanct ion:   
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(1) the degree of actual prejudice to the defendant ;  (2)  the am ount  
of interference with the judicial process;  (3)  the culpabilit y of the 
lit igant ;  (4)  whether the court  warned the party in advance that  
dism issal of the act ion would be a likely sanct ion for 
noncom pliance;  and (5)  the efficacy of lesser sanct ions. 

 
United States v. $72,100.00 in U.S. Currency ,  2009 WL 247837 at  * 3 (10th 

Cir. 2009) .  

  The court  finds that  Ms. Webb has willfully failed to obey the 

m agist rate judge’s order com pelling discovery. To this date, she has not  

served her answers to the interrogatories despite that  order, despite the 

governm ent ’s subsequent  m ot ion to st r ike personally served upon her, and 

despite the latest  dist r ict  court ’s order to show cause. Her refusal to answer 

the interrogatories and to respond to the court ’s orders has delayed these 

proceedings and has caused the governm ent  to expend addit ional t im e, 

effort  and expense. The court ’s orders have been largely ignored, and her 

only response to any of these m at ters was that  she did not  know when the 

record necessarily shows otherwise. This has delayed the resolut ion of this 

m at ter and wasted judicial resources. While Ms. Webb’s pro se status m ay 

ent it le her to a liberal const ruct ion of her pleadings, it  does not  ent it le her to 

ignore the court ’s rules and the court ’s repeated orders. This court ’s show 

cause order warned Ms. Webb that  her failure to respond would result  in the 

court  grant ing the governm ent ’s m ot ion to st r ike as uncontested without  

further not ice. (Dks. 66 and 67) .  Because Ms. Webb either has failed to 

respond to the court ’s orders or has given blanket  denials of knowledge that  
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are inexplicable and inconsistent  with the record, the court  doubts that  

lesser sanct ions will assure her com pliance and cooperat ion in br inging this 

case to a close. I n short , the court  finds that  the balance of aggravat ing 

factors surrounding Ms. Webb’s willful failure to ignore the m agist rate 

judge’s order and answer the interrogatories, to respond to the dist r ict  

court ’s show cause order and to offer any explanat ions for her refusal to 

respond supported by the record outweigh the judicial system ’s st rong 

desire to have cases resolved on the m erits rather than on procedural 

defaults. The court  finds that  grant ing the governm ent ’s m ot ion to st r ike is 

an appropriate sanct ion here.  

  I T I S THEREFORE ORDERED the governm ent ’s m ot ion to st r ike 

(Dk. 58)  the claim  of Tiffany Webb as a sanct ion for failing to com ply with 

Magist rate Judge’s Order of May 16, 2013, (Dk. 54) , that  had granted the 

plaint iff’s m ot ion to com pel and had ordered Ms. Webb to respond to the 

plaint iff’s interrogatories on or before June 6, 2013, and as a sanct ion for 

failing to file an answer pursuant  to Rule G(5) (b)  is granted.  

  Dated this 12 th day of August , 2013, Topeka, Kansas. 

 

                                  s/  Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge   

 


