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INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

LisaKnitter,

Plaintiff,
V. Case No. 11-1365-JWL
Picerne Military Housing, LLC,

Defendant.

MEMORANDUM & ORDER

Plaintiff Lisa Knitter workedas a “handyman” for Lewisseneral Contracting, In

)

(LGC) from March 201Ghrough October 201b. During this time period, defendant Picerne
Military Housing, LLC—a property managemeffitm that provideshousing to military
members and their families—contracted with LGCptovide handyman séces in housing
units on Fort Filey in Fort iRy, Kansas. Ms. Knitter performd handyman services on units

managed by Picerne. Ms. Knitter has now filedveslat against Picernesserting viohtions of
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Title VII of the Civil Rights Ad¢ of 1964, 42 U.S.C. 8 2000e seq. Specifically, plaintif
alleges that Picerne paid plaintiff lower wagihan her male counterparts and that Picerne

terminated her employment metaliation for her complaintef sexual harassment and wage

=

discrimination. She further asserts that, afterteenination, Picerne déed her application fo

vendor status based on her prior complaints of discrimination.

! Both parties in their submissionsilize the term “handyman” ia non-gender-specific fashion
in describing plaintiff's pasion. The court, therefore, adoptse parties’ usage of the term|in
this respect.
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Picerne moves for summary judgment (d®¢) on a variety ofjrounds, but primarily
contends that Ms. Knitter's wage discriminatiand retaliatory discharge claims fail because
Ms. Knitter was never employed ¥icerne and that her rettiory denial-of-vendor-status
claim fails because Ms. Knittavas not applying for employmentith Picerne as required by

Title VII. As explained in more detail belowp reasonable jury coulktbnclude based on the

—

facts presented that plaintiff wa&mployed by Picerne or thalaintiff applied for employmen
with Picerne. Summary judgment, then, is reqlirefavor of Picernen plaintiff's Title VII

claims.

Facts
The following facts are eitharncontroverted or related the light most favorable to

plaintiff, the nonmovingparty. Plaintiff Lisa M. Knitte was employed by Lewis General

Contracting, Inc. (LGC) fronMarch 2010 through October PO as a handyman. LGC|is
owned and operated by dfk Lewis. Defendant Picerneilvary Housing, LLC (Picerne
provides property managenteservices for militarjnousing on Fort Riley ifrort Riley, Kansas.

Picerne contracts with outside vendor comeanfor many services, including handyman

services. Picerne contracts with several evermbmpanies for handymaservices, includin

(&)

LGC. Although LGC had other clients whenr.M.ewis first started the business in 2006,
Picerne was LGC's only client dog 2010. It is uncontrovertetiowever, that Picerne had no

knowledge of whether LCG nrdained other clients.
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Fort Riley consists of six neighborhoods—Ma&iast, Peterson, McClellan, Ellis Heights.

Colyer and Forsyth. Each igeborhood has one neighborhootinager and one maintenance
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supervisor. With few exceptis, Picerne’s own maintenancehaicians performed handym

services in occupied housingits on Fort Riley and Piceznutilized vendor companies for

handyman services associated with “turns.” A turn is a process in which a housing unit

an

recen

has been vacated and is beprgpared for a new occupanihe neighborhood maintenance

supervisor walks through the vacated unitdietermine the condition of the house and to

ascertain what work nesdo be completed before a newgident moves in. The maintenance

supervisor fills out an initial walkheet which is thensed to prepare a workder list. Somg

neighborhood maintenance supervisors contaittedsendor company to ask that compan
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send handymen out to the basassist with a turn; other supésors contacted the handymen

directly once a relationship was established. rBoerd reflects that maintenance superviso

rs at

Picerne frequently contacted plaintiff directly orste established herself at Fort Riley. Picerne

pays a flat fee to LGC (or whatever vendmmpany it used for théurn) for every turn

performed. LGC, then, paid its handymen rafteducting a 15% “admiristive fee” from the

Picerne payment and also withholding FICAdaMedicare withholding and applying fede

and Kansas tax withldings. Picerne, then, wer directly paid plaintf or any other handyma

al
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Picerne paid LGC based onvbices LGC submitted to Picerne for work performed by LGC

handymen.

The only formal trainingthat Picerne provided tdats vendors’ handymen was
mandatory hazard awareness progthat all Picerne subcontracdovere required to attend f
insurance purposes. This traigiincluded the proper use offesty harnesses, eye protect
and hard hats. On occasidhg neighborhood maintenance swsor would demonstrate

plaintiff how he wanted a particular task conipte such as repairing concrete on stair
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repairing a door. LGC also dlinot provide formal trainingo its handymen as Mr. Lewfs

expected that his handymenowd already be trained througieneral knowledge or p3
experience. Plaintiff testified that she catoder job at LGC alrety knowing how to perforn
most of the necessary taskin addition, plaintiff’'s husbanmained her on certain tasks such
installing P-traps. Indeed, when Mr. Lewis hired plaintiff, he did so thighunderstanding th
her husband (with whom Mr. Lewis was acquainteddl volunteered to assist her on the
Mr. Knitter was not employed by LGC and haddesire to be employdaly LGC. Mr. Lewis
testified that he assumed tih\at. Knitter accompanied plaintithn all of her assignments duri
her tenure with LGC and he nevemsplaintiff turn a unit by hersel Plaintiff testified that he
husband accompanied her to harg to further educate her ossential handyman tasks and
that he could show her how perform certain handyman tasks.

When plaintiff arrived at a unit to perfo a turn, she was provided with a box
necessary parts as well as a list of tasks thadletk to be completed #te unit. The recor|
reflects that plaintiff and her husband then perfed their tasks largely unsupervised unless
Knitters needed assistanath a specific issuelf the Knitters discovered that additional wg
needed to be done #te unit, they contactethe neighborhood maimtance supervisor fq
permission to proceed with the additional workfter all crews compled their work on th
unit (e.g, handymen; painting; carpet crews), theintemance supervisor conducted a ws
through of the unit to esure that the unit was ready for new occupants and that all wor
been properly completed. On occasion, plHimtas called back to a unit because her work
not satisfy the neighborhood maintenance superv Sometimes the maintenance supery

would contact Mr. Lewis and advise him thais employee had not performed the w
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satisfactorily (who, in turn, would contache employee) and sometimes the supervisor

contacted the handyman directly. On those &thibccasions when plaintiff was notified t
her work was not satisfactory, sheswvaquired to redo the work.

When the Knitters first begaproviding hangman services on FoRiley, they assiste
with turns in the McClellan nghborhood. During that timpeeriod, Chase Fleshman was

maintenance supervisor for the McClellan néigithood. After only a few short weeks assis

with turns in the McClellan nghborhood, the Knitters stopp@erforming handymn services

nat
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in that neighborhood after a dispute arosewben the Knitters and Mr. Fleshman and Ben

Kearns, the neighborhood manager. The namdecause of the dispute hotly contested b

the parties—plaintiff claims that she was notdptor work that sheperformed and that she

refused to return to éhneighborhood; Picerne claims tkiag Knitters were dishonest and unr

and that Picerne advisédr. Lewis not to send thKnitters to McClellan inthe future. In any

event, it is undisputed that noeat Picerne ever disciplined pi&ff in any way arising out gf

her work or conduct in the McClellan neighborhodd.fact, it is uncontverted that no one

Picerne ever disciplined ghtiff over any matter.

The Knitters next performethandyman services in thBeterson and Ellis Heights

neighborhoods. Those experiena@so ended poorly, with bdotparties again disputing the

nature and cause of the negative experiencks.the Peterson ndigorhood, the Knitter
worked with Rodney Hayworththe neighborhood maintenancupervisor. The Knitte
contend that Mr. Hayworth sexually harasseaimiff and paid her lver fees based on h
gender. Picernce alleges that tnitters intentionally failed tperform tasks in Peterson un

so that Mr. Hayworth would not meet his perfamse objectives and théueir “antics” resultec
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in delayed turns for new residents. In Ellis Heights, the neighbdrimanager found th
plaintiff did not complete her work in a timelgshion and that the Knitters were argumenta
and confrontational. The Knitters contends thay negative experience in Ellis Heights v
based on a “misunderstanding” with the neighbod manager. Mr. Lewis testified that

Knitters were not welcome at three of theghéorhoods to which LG had assigned her a
that five Picerne staff members hadnmained about plaiiff to Mr. Lewis?

On October 15, 2010, Brian Lamb, Picésnéssistant Director of Maintenan
Operations, called Mr. Lewis and asked him tdor@er send plaintiff to Fort Riley. Becau
Mr. Lewis had no other positions availabler fplaintiff, he terminated her employme
Additional facts will be provided abey relate to the specific angpents raised by the parties

their submissions.

[I.  Summary Judgment Standard

Summary judgment is appropriate “if the mowvahows that there is no genuine disf
as to any material fact and the movant is eutittejudgment as a matter of law.” Fed. R. (
P. 56(a). In applying this standard, the caueivs the evidence and kes inferences in th
light most favorable to the non-movarierber v. Qwest Group Life Ins. Pla47 F.3d 950
959 (10th Cir. 2011). A dispute genuine if “the evidence is such that a reasonable jury ¢

return a verdict for the norowing party” on the issueld. (quotingAnderson v. Liberty Lobb

Plaintiff contends that Mr. Lewis testimony on this subject gtitutes inadmissible hearsz
It does not. Picerne has not offered Mr. Lewissimony to prove thetth of the substance
the complaints by Picerne dtahembers but to show Mr. l@s’'s motive in terminating
plaintiff's employment.
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Inc., 477 U.S. 242, 248 (1986)). Although theud views the evidence and draws reason
inferences therefrom in the lightost favorable to the nonmag party, the “nonmoving par
must present more than a scintilla of evidence in favor of his posititth.{quotingFord v.

Pryor, 552 F.3d 1174, 11778 (10th Cir. 2008)).

[11. Discussion
In the pretrial order, plaintiff contends thsite was employed byd@rne and she seeks
hold Picerne liable for three sep@ditle VIl violations. She @ntends that Picerne paid |

lower wages than her male counterparts; the¢rAe terminated her employment in retalia

for her complaints of sexual hasment and wage discriminatibnand that, after he

termination, Picerne denied her application for vendor status based on her prior comp

discrimination. Picerne moves for summary judgtren all three claims, contending primar

that the claims fail becaudés. Knitter was never employed Bicerne and never applied {

employment with Picerne as required by Title VII.

A. Gender Discrimination ahRetaliatory Discharge

Under Title VII, it is “an unlawful emplyment practice for an employer . .
discriminate against any individual with regp to his compensation, terms, conditions
privileges of employment” because of such indial's sex. 42 U.S.C. § 2000e-2(a)(1). |

also an unlawful employment practice “for amployer to discriminate against any of

3 plaintiff does not assert a claim for sexual harassment.
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employees . . . because heslepposed any practice made wamawful empbyment practice
under Title VII. 42 U.S.C. 8@0e-3(a). An employer is defihe@as “a persoengaged in a

industry affecting commerce who has fifteen orenemployees.” 42 U.S.C. § 2000e(b).

employee, in turn, is defined as “an indival employed by an employer.” 42 U.S.C|

2000e(f). Given this statutoryaimework, plaintiff, to establisher claims under Title VII, mus

prove that Picerne was her employ&ee Lockard v. Pizza Hut, Ind62 F.3d 1062, 1069 (1Qth

Cir. 1998).

The court begins by ascertaig the appropriate test t@pply in determining whether

plaintiff was an employee of Picerne. Bothrtms would have the court first utilize t

“hybrid” test that distinguishes an employeenfran independent coatttor as adopted by the

Tenth Circuit inOestman v. National Feers Union Ins. Co 958 F.2d 303, 305 (10th Cij
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1992). According to Picerne, application of that test demonstrates as a matter of law that

plaintiff was not employed by Picerne; plaintiff centls that the hybrid test demonstrates,

at a

minimum, that factual issues exist concerningthier she was employed by Picerne. The ¢ourt

believes that the hybrid test does not previdn appropriate framewo in light of the

uncontroverted facts here, where there reallyoiglispute that plaintiff was employed by LGC

and the only remaining questiorw$ether plaintiff was also empleg by Picerne. Under the

circumstances, the court believes that the u@irevould apply the “joint employer” tes

articulated inBristol v. Baord of County Commr812 F.3d 1213, 121¥8 (10th Cir. 2002
(hybrid test inappropriate whetnying to determine which ofwo entities was a plaintiff’
employer under Title VII; joint employer tesp@ropriate where plaintiff is employed by o

entity and seeks to hold anothetignliable as joint employer).
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In deciding to apply the joint employer testlieu of the hybrid test, the court notes that
plaintiff, in her summary judgment response, esgly contends that LGC and Picerne are |oint
employers (albeit after engaging in the hybrigtiteMoreover, while plaitiff at times in her
brief purports to controvert that she was emeptbwat all by LGC, sheonicedes as much by (in
addition to making the joint employer argumenit)irig to controvert thdollowing key facts:
That plaintiff “was a handymafor LGC;” that she “solicited LG’s Mr. Lewis for a job;” that
Mr. Lewis “hired Ms. Knitter basedn the understanding that M¢nitter would assist her;” that
Mr. Knitter “often ‘assisted’ Ms. Knitter with mewvork while she was ephoyed by LGC;” and
that LGC applied federal and Ksas tax withholdingdom Ms. Knitter's paychecks as well jas
FICA and Medicare withholdings fmo her paychecks. Is beyond disputéhen, that plaintifi
was employed by LGC. For thisason, the court believes that the sole remaining question is

ff

whether plaintiff was also employed by Picerneagsint employer and not whether plaint

was an independent contractorRaferne. See Bristol, 312 F.3d1&x18 (Unlike the hybrid tes

~+

1%
o

the joint employer test is “demed for situations where theris more than one alleg
employer.”). The court proceeds then to analybhether Picerne can lm®nsidered plaintiff's
employer under the joint-employer tést.

Courts applying the joint-employer testdt independent entities as joint employers “if

the entities ‘share or co-determine those maigewverning the essential terms and conditions of

* Neither party suggests that tsiagle-employer test set forth Bristol has application here and
the facts do not support an application of tiest. The single-employéest “asks whether twjo
nominally separate entities should in fact be treatkedn integrated empgise, while the joint;
employer test assumes that the altegenployers are separate entitieBristol, 312 F.3d at
1218.




employment.” Bristol, 312 F.3d at 1218 (quotingirgo v. Riviera Beach Assocs., Lt80 F.3d

1350, 1360 (11th Cir. 1994 In other words, “courts looto whether both entities ‘exercise

significant control over the same employeesld. (quotingGraves v. Loweryl17 F.3d 723
727 (3d Cir. 1997)). Most importato control over the termend conditions oan employmen

relationship is the right to terminate that relationshg.at 1219.

—

The court begins, then, withn examination othe facts concerning whether Picerne

exercised “significant control” over the ternad conditions of platiffs employment,
Viewing the evidence in the light most favoratbeplaintiff, no reasonabljury could conclud
that Picerne exercised the requisite control oventitaio be deemed plaiifts employer. Itis
uncontroverted that Picerne never disciplinednpifiiin any respect and that Picerne exerc
very little supervision over plairitis work. While Picene obviously told @intiff what tasks
needed to completed mach unit, Picerne’s maintenance supervisors demonstrated thos
to plaintiff or assisted with those tasks oniyen asked by plairiti Moreover, Picerne’
supervisors asked plaintiff twe-do” tasks on only a handfuf occasions after conducting
walk-through of the property after all tasked been completed. Thus, while Pice

supervisors may have evaluated plaintiff's overall performance ircabese of conductin

walk-throughs, there is no ewdce that these supervisors diesl or controlled plaintiff's

performance on a daily basis.

It is also undisputed that Picerne newsid plaintiff for any work—it paid LGC.

Plaintiff contends that LGC wasmply a “pass through” and tham reality, Picerne was payir
plaintiff for her services. No reasonable jury abdfaw that inference from the facts presen

The evidence reflects only thRtcerne pays for the servicpsovided by LGC employees a
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that it is LGC’s sole responsibilitio pay wages to its employee®Vith respect to the right t
terminate plaintiff, plaintiff highlights that Picexrmaintained the right teequest that certa
handymen not be sent to certaingmorhoods or, as it did wittespect to plaintiff, to reque
that a specific handyman not be sent to FaldyRat all. While it is undisputed that Picer
asked LGC not to send plaintiff to Fort Rileyeth is no evidence that anyone other than 1
had any control over the firing pfaintiff from LGC. It is undisputed that Mr. Lewis alone |
the ability to terminate plaintiff@mployment—a right that he excised when hbad no othe
work assignments for her.

The court's conclusion is based inrpan the Tenth Circuit's decision idinn v.
McKune 143 F.3d 1353 (10th Cir. 1998). Knn, the plaintiff was employed by a priva
corporation that had contracted with the Kansas Departmedoméctions to provide medic
services to inmatesld. at 1355. The plairftisued the Department &@orrections under Titl
VII, 8 1983 and various state lawkl. The district court grantesbmmary judgment in favor ¢
the Department on the grounds that the plihaid presented “no evidence from which a t
of fact could conclude that [Ms. Zinn] was employee of the [Deptment] for Title VII
purposes.”’ld. The Tenth Circuit affirmed that decisiold.

Although the Circuit irZinn analyzed the issue using the “hybrid” test and commor
agency principles, its analysisonetheless is relevant tand provides context for tk
determination here, partiary as the Circuit irZinn was faced with arg@bly joint employers
and, in that regard, analyzed the amount ofrobeiercised by the Department over Ms. Zir

work. See id at 1357-58. On appeal, the pldinargued that she was terminated by

Department, indicating that the Department was her emplagieat 1358. The Circuit rejecte
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that argument, concluding th#te fact that the Departmenteggised its contractual right
request the removal of plaintiff (or any otlggrsonnel with whom it was dissatisfied) did
render plaintiff an employee of the Departmeltt. In concluding that summary judgment v
proper, the Circuit noted thatespite the contractual provisigermitting the Department
request the removal of plaintiff, “the recorduedisputed that [the private corporation] alg
retained the ability tberminate Ms. Zinn, indicating the partment was not her employend.
The court is particularly persdged by the Circtis opinion in Zinn because the fac
tending to show jmt employment inZinn were much stronger than those here and the C
nonetheless affirmed the gtaof summary jdgment. InZinn, the Department’s manual
internal management policy and procedure esgly treated employees of contractors
Department employeesSee id at 1362 (Briscoe, J. concurringThe Department had acted
the plaintiff's internalEEO complaint as though shwere its employee.d. In addition, g

Department employee participated in the pléistinterview with the pivate corporation and

Department employee exercised consideraipervision over her daily worlkd. at 1361-62|

Here, by contrast, Picerne never treated pfhias its employee, had no involvement in
hiring of plaintiff and didnot exercise consideraldepervision over her work.

For the foregoing reasons, the court conclutdasno reasonable jury, presented with
facts in this record, could conclude that plidirvas employed by Picerne for purposes of T
VII. Summary judgment on her claims of wadescrimination and rebiatory discharge i

granted.

B. Retaliatory Denial of Vendor Status
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Finally, plaintiff contends that defendadenied her application for vendor status
retaliation for plaintiff's prior canplaints of discrimination. Ténretaliation provision of Titl
VIl protects from unlawful retaliation only “emmyees or applicants for employment.”

U.S.C. 8 2000e-3(a). Because plaintiff was adormer employee of Picerne at the time

submitted her vendapplication in Novembe2010, she must come foand with eviegtnce that
she was an “applicant for employment” with defentin order to state a claim in this cont&x.

Because she has not done sonsary judgment in favor of defdant is warranted on thi

claim.

There is no evidence ithe record that plaintiff, inNovember 2010, applied for

employment with defedant and, in facthe uncontroverted evidenestablishes that plaintiff’

business, Lisa’'s Handyman See; sought a contractor-stdntractor relationship wit

defendant. The first page dhe pre-qualification packagsubmitted by plaintiff is a

“Subcontractor Checklist” identifying “Lisa’ Handyman Service” as the “subcontractor

submitting the package. The ckist indicates that Lisa’s Halyman Service has submitted
requisite pre-qualification formsjcluding references and a W-9io, as well as a certificate
general liability insurance and recent financiatetents. The pre-qgiifecation form itself
states that Lisa’s Handyman Service is a simadiness enterprise. Thackage also contains
confidentiality agreement between Lisa’s Handyrsamvice (identified irthe form agreemer

as the “bidder”) and defendant (identified time form agreement ahe “contractor”) anc

> |If plaintiff had been employkeby Picerne previously, shewd have brought a retaliati
claim against Picerne as a former employespie the fact that she sought a contrag

subcontractor relationship tohich the protections ofitle VII did not apply. See Jencks vy.

Modern Woodmen of Ap79 F.3d 1261, 12634 (10th Cir. 2007).
13
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describes the confidential nature of bid documeagardless of whether the bidder is “awar
the Subcontract for which it is bidding.” Natly in the pre-qualifiation package, the
remotely suggests that plaintiff herself soughtemployment relainship with defendant.

Similarly, defendant’s written responsetih@ prequalification paege suggests only th
Lisa’s Handyman Service was seeksubcontractor status withfdadant. In his December
2010 letter to plaintiff, Gary Badnd, identified in the letter asfédadant’s “Director” of “Smal
Business/Subcontractor Recruitment,” adviseainpiff that defendanwas not adding “ney
subcontractors in the trades that your comgpperforms” and that dendant continuousl
attempts to balance “the number of subcontractioat work for us withthe amount of currer
and projected work that we have for them. aiRtiff did not even testify in her deposition ti
she was attempting to seek employment with rddat in November 2030she testified tha
she filled out paperwork to becoraévendor.” She further tesed that she undstood she ha
to maintain liability insurace in order to perforrwork for defendant.

Based on the evidence inetltecord, no reasonable jurputd conclude that plaintii
applied for employment with defendant in NoveanB010. Because plaintiff has come forw
with no evidence siwing that she is entitled to theopections of Title VII's retaliatior
provision in connection witlthe vendor application shaulsmitted to defendant, summa

judgment in favor of defendarg granted on this claim.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s motion fa

summary judgment (doc. 37)gsanted.
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IT1SSO ORDERED.

Dated this ¥ day of January, 2013, at Kansas City, Kansas.

siJohnW. Lungstrum
bhn W. Lungstrum
Unhited States District Judge
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