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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SYLVIA TAYLOR, )
)
Plaintiff, )

CIVIL ACTION
V.

MICHAEL J. ASTRUE, Commissioner
of the Social Security Administration,

)
)
) No. 12-1007-KHV
)

Defendant.

)
)
)
)

MEMORANDUM AND ORDER

Plaintiff appeals the final decision of ther@missioner of Social Security to deny disabilit)
insurance benefits (“DIB”) under Title Il and supplemental security income (“SSI”) under Title XVI
of the Social Security Act, 42 U.S.C. § 401, et SEqr the reasons stated below, the Court fings
that the Commissioner’s decision should be affirmed.

Procedural Background

On June 10, 2009, plaintiff filed an application for DIB and on June 30, 2009 she filgd an
application for SSI. Plaintiff alleged an oneédisability as of March 1, 2009. The Commissiongr
denied plaintiff's claims initially and on reasideration. On December 14, 2010, after a hearing,
an administrative law judge found that pldintvas not disabled. On November 4, 2011, the
Appeals Council denied plaintiff's request fimview of the ALJ decision. The ALJ decision
therefore stands as the final decision of the Commissioner4256eS.C. 88 405(g), 1383(c)(3),
On January 5, 2012, plaintiff appealed to this Court the final decision of the Commissioner.

Facts
Plaintiff was born on November 6, 1962 andgdie that she became disabled on March|1,

2009 due to arthritis, migraines, high blood pressure, numbness in her arms and pain in hegr bac
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neck, shoulders, knees, legs and feet. Plaintifipusliy worked as a daycare provider, cashier a
receptionist. After consideration of the record, the ALJ concluded as follows:

1. The claimant meets the insured staggiirements of the Social Security Act
through December 31, 2013.

2. The claimant has not engaged in satgal gainful activity since March 2, 2009,
the alleged onset date (20 CFR 404.1&7kq., and 416.97%t seq.).

3. The claimant has the following severe impairments: history of diskectomy,
hypertension, diffuse myalgias and artbras and osteoarthritis (20 CFR 404.120(c)
and 416.920(c)).* * *

4. The claimant does not have an impairment or combination of impairments that

meets or medically equals one of the listed impairments in 20 CFR Part 404, Subpart
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926).* * *

5. After careful consideration of the entire record, the undersigned finds that the
claimant has the residual functional capatityerform sedentary work as defined

in 20 CFR 404.1567(a) and 416.967(a) or weduiring lifting and/or carrying 10
pounds occasionally and less than 10 pouretpintly, standing and/or walking 2
hours in an 8-hour workday, and sitting 6 foiaran 8-hour workday. The claimant

is limited to work that does not require more than occasional postural maneuvers,
such as balancing, stooping, kneeling, chinig and climbing ramps or stairs; she
must avoid crawling, climbing ladders, ropes or scaffolds, concentrated exposure to
cold temperature extremes and vibratamg she is limited to occupations which do

not require exposure to dangerous machinery or unprotected heights. * * *

6. The claimant is capable of performing past relevant work as a receptionist. This
work does not require the performance of work-related activities precluded by the
claimant’s residual functional capacity (20 CFR 404.1565 and 416.965). * * *
7. The claimant has not been under a disability, as defined in the Social Security
Act, from March 1, 2009, through the dafehis decision (20 CFR 404.1520(f) and
416.920(f)).

Doc #7-2 at 17-19, 22-23.
Plaintiff appealed the ALJ decision to thpgeals Council and the Council denied plaintiff’

request for review.
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Standard Of Review

The Court reviews the Commissioner’s decisioddtermine whether it is “free from lega

error and supported by substantial evidence.” Wall v. AshieF.3d 1048, 1052 (10th Cir. 2009);;

seed2 U.S.C. §405(g). Substantial evidencelglsrelevant evidence as a reasonable mind might

accept as adequate to support a conclusion.”,\d&ill F.3d at 1052; Lax v. Astru489 F.3d 1080,

1084 (10th Cir. 2007). It requires “more than a scintilla, but less than a preponderance36Wa|

F.3d at 1052; Lax489 F.3d at 1084. Whether the Commissioner’s decision is supported by

substantial evidence is based onréeord taken as a whole. Wéib1 F.3d at 1052. Evidence i
not substantial if it is “overwheled by other evidence in the recortonstitutes mere conclusion.’

Grogan v. Barnhar99 F.3d 1257, 1261-62 (10th Cir. 2005).

Plaintiff must demonstrate the error in the rationale or finding of the ALJ; the mere facf

evidence might support a contrary findiwill not establish error. Sé@ax, 489 F.3d at 1084. The

that

possibility of drawing two inconsistent concloss from the evidence does not mean that the

Commissioner’s findings are not supported by substantial evidencEhédCourt may not displace]
the Commissioner’s choice between tiawly conflicting views. _Id. Where the ALJ has reachec
a reasonable conclusion that is supported by sufistavidence in the oerd, the Court will not
reweigh the evidence and reject that conclusi@nef/the Court might have reached a contra
conclusion in the first instance._Id.
Analysis

An individual is under a disability only if she castablish that she has a physical or men

impairment that prevents her from engagingny substantial gainful activity, and that is expects

to result in death or to last for a continupesiod of at least 12 months. Thompson v. Sulli@&7
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F.2d 1482, 1486 (10th Cir. 1993) (citing U.S.C. § 423(d)). Claimdatimpairments must be of
such severity that she is not only unable togrenfher past relevant work, but cannot, consideri
her age, education and work experience, engage in other substantial gainful work existing
national economy. 42 U.S.C. § 423(d)(2)(A).

The Commissioner uses a five-step sequential process to evaluate disability. 20 {

§404.1520; Wilson v. Astri602 F.3d 1136, 1139 (10th Cir. 2016iting Williams v. Bowen844

F.2d 748, 750 (10th Cir. 1988)). In the first thsgéeps, the Commissioner determines (1) wheth
claimant has engaged in substantial gainful activity since the alleged onset, (2) whether sh
severe impairment or combination of impairnsesmd (3) whether the severity of any impairme
meets or equals the severity of any impairnienhe Listing of Impairments (20 C.F.R., Pt. 404

Subpt. P, App. 1). 20 C.F.R. § 404.1520; Willia®#4 F.2d at 750-51. Ifaimant satisfies steps

in the

C.F.R

er

E has

one, two and three, she will autatmeally be found disabled; if claimant satisfies steps one and two

but not three, she must satisfy step four.

After evaluating step three, the Commissioassesses claimant’'s residual function

Al

capacity (“RFC”). 20 C.F.R. 88404.1520(e), 416.920(&)s assessment is used at steps four gnd

five of the sequential evaluation process. ép$our, the Commissioner determines whether, bas
on claimant’'s RFC, she can perform pastvant work. 20 C.F.R. § 404.1520(a)(4); ¥edson,
602 F.3d at 1139 (quoting La#89 F.3d at 1084). In steps one through four, claimant bears
burden of showing that she had one or morersevepairments that made her unable to perfor

past relevant work. Sdé&&keman v. Halter245 F.3d 1182, 1184 (10th Cir. 2008t step five, the

burden shifts to the Commissioner to show thatedaon claimant’s RFC, age, education and wd

experience, she can perform other work. Be€.F.R. § 404.1520(a); Haddock v. ApfEd6 F.3d
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1084, 1088 (10th Cir. 1999).

Plaintiff argues that the ALJ erred in determining (1) the severity of her alleged impairments,

(2) that her impairments did not meet or eqghal criteria of any listed impairment and (3) th
credibility of her subjective complaints.
l. Step Two Evaluation Of Severity Of Plaintiff's Impairments

The ALJ found that plaintiff has severepairments including a diskectomy, hypertensio
diffuse myalgias, arthralgias and osteoarthritisairRiff argues that the ALJ erred at step two i
finding that she did not suffer froensevere hand impairment (diminished grip strength) or a se
back impairment.

An impairment is severe if it significantly limits a plaintiff's physical or mental ability to

basic work activities. 20 €.R. 88 404.1521, 416.921; Hinkle v. Apf&B2 F.3d 1349, 1352 (10th

Cir. 1997). An impairment imposes significantiiations when it has more than a minimal effe¢t

on a claimant’s ability to perform basic work. S&@liams, 844 F.2d at 751. The regulation
define “basic work activities” as “the abilitiesaptitudes necessary to do most jobs.” 20 C.F

88404.1521,416.921. They provide examples otlvesik activities including walking, standing,

sitting, lifting, pushing, pulling, carrying, handyi; seeing, hearing, speaking; understanding,

carrying out and remembering simple instrmgs; using judgment; responding appropriately

supervision, coworkers and usual work situations; and dealing with changes in a routine
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setting. 20 C.F.R. 88 404.1521, 416.921. To reach the question of the impact of the impairnment o

an individual’s basic work activities, the ALJ m@isid that plaintiff has a medically determinablé

impairment. A physical or mental impairmentshbe established by medical evidence, and m

last for a continuous period of at led&months. 20 C.F.R8 404.1508-09, 416.908-09. It must

174

ISt




result from anatomical, physiological or psyagital abnormalities that can be shown by medica
acceptable clinical and laboratory diagnostidhiegues. Social Sedty Ruling (SSR) 96-4p.
Under no circumstances may the existence of an impairment be established on the b

symptoms alone.__Id.Thus, regardless of how many syomps an individual alleges, or how

ASIS (

genuine the individual’'s complaints may appear to be, the existence of a medically determjnable

physical or mental impairment cannot be established in the absence of objective m
abnormalities; i.e.medical signs and laboratory findings. Id.

A. Step Two Determination Regarding Hand Impairment

Plaintiff first asserts that the ALJ erred inding that her diminishegkip strength is not a
severe impairment. The ALJ noted that pi#ifis grip strength is 15.6 pounds on the right and 10

pounds on the left, but found that lgeip strength was preserved. BT cites a web site for the

proposition that a woman plaintiff's age normallglaegrip strength of 41 to 72 pounds. She further

points out that she testified that she couldlifibeven 10 pounds and was limited to lifting five

pounds or less, and that she has severe joint paerihands due to either rheumatoid arthritis

pdica

5

DI

fiboromyalgia. Plaintiff argues that her hand peobk are severe because they have a great effect

on her ability to function._Se8SR 96-3p.

The Commissioner responds that Dr. James Hendewho conducted the grip strength teg

found no hand impairment and stated that plfistgrip strength and dexterity were preserved.

Tr. 330. The Commissioner asserts that the Astifjably relied on Dr. Henderson’s opinion. The

Court agrees that plaintiff's independente@sh notwithstanding, the record supports the A

finding that plaintiff does not have a severe hand impairment.

—

)

174

N




B. Step Two Determination Regading Lower Back Condition
Plaintiff asserts that the ALJ erroneously fotimat she does not suffer from a severe low
back condition because he mistakenly belietret she had an implanted intrathecal pump

provide relief for back pain but no longer uses it. Be&7* Plaintiff pointsout that she does not

have an implanted intrathecal pump, but ratheahasiplanted dorsal column stimulator. Plaintiff

argues that the ALJ also mad#varse findings on the credibility of her complaints of back p&
because of his misunderstanding. She ask€Cthet to remand so that the ALJ can proper
evaluate her back condition in light of her use of the dorsal column stimulator.

Plaintiff correctly points out that during the hearing, the ALJ referred to an “intrathg
stimulator,” an “intrathecal pump stimulator,” a “pump” and a “stimulator.” Tr. 31, 34, 44,
Overall, however, the hearing transcript demaites that the ALJ undecstd that plaintiff had a
dorsal column stimulator and not an intrathecal parggeTr. 30 (when plaintiff's attorney asked
to add additional records concerning plaintiff's “spinal cord stimulator,” ALJ responded, “[t]f

really isn’t any question that she has one”). During the hearing, plaintiff's attorney corr

explained that a dorsal column stimulator pde& pain relief through an electrical impulse, while

an intrathecal pump administers pain killer. Riffitestified that she had “the electrical kind,” g

“stimulator.” She testified that she uses thmslator every day, even though it jolts her che

! Plaintiff asserts that Dr. Watkins also mistakenly understood that plaintiff hac
intrathecal pump but no longer used it to managkIpain. Dr. Watkins’ report, however, clearly
stated that plaintiff had a spinal cord stimulatod did not indicate thataintiff no longer required
the use of the stimulator. _SBec. #7-7 at 3.

2 At the beginning of the hearinglaintiff's attorney statethat plaintiff had a “spinal
cord stimulator.” Tr. 31.
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when she turns it oh.Tr. 50. When the ALJ asked plaffiitbout medical records from March of

2008 which indicated that she was not using therip,” plaintiff responded, “I've been using it.”
Id. at 45. Plaintiff testified that she could turoitand off or increase iistensity. Tr. 45-46. She
testified, however, that she only usesvhen she is up and moving around. IBlaintiff also
testified that she never had the stimulatoroeed and that it required no maintenance. The A
did not err in finding that the implanted device caused no functional limitdtions.
Il. Step Three Evaluation

At step three of the sequential evaluatiorcpss, the ALJ determines whether a claiman
impairments meet or equal one of the listings dieed in Appendix 1 of b Regulations (20 C.F.R.,
pt. 404, subpt. P, app. 1). S#eC.F.R. 88 404.1520(a)(4), 416.920(a)(4). The Commissioner
provided a “Listing of Impairments” which describes certain impairments that he cons

disabling. 20 C.F.R. § 404.1525(a); see &a@04, Subpt. P, App. 1 (ltisg of Impairments). At

|J

o

has

ders

step three, if plaintiff's condition meets or equals the severity of a listed impairment, that impaifment

is conclusively presumed disabling. Bowen v. Yuck#8® U.S. 137, 141 (1987); William844

F.2d at 751. Plaintiff has the burden of demonstrating, through medical evidence, that het

impairments meet all of the medical criteria contained in a particular listing. Fischer—Ragss v.

Barnhart,431 F.3d 729, 733 (10th Cir. 2005) (claimant has the “step three burden to pr

3 When the ALJ questioned plaintiff abobier methods for pain relief, plaintiff

mentioned the stimulator and said that it relieved some of her paiat 44.
4

a dorsal column stimulator) was not a severe impent, such an error would not require reman
SeeHill v. Astrue, No. 07-4226, 2008 WL 3339174, at *1 (10tln.@&iug. 12, 2008) (failure to find
that additional alleged impairments were severeewarsable error if ALdonsiders effects of all
impairments in determining RFC, including thoselkems severe and those he deems not seve

-8-
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evidence establishing her impairments meet or equal listed impairments”).
An impairment that manifests only some of the listing criteria, no matter how severely,

not qualify to meet or equal the listing. Sullivan v. Zeb¥93 U.S. 521, 530. “Whether the

findings for an individual’s impairment meet the requirements of an impairment in the listin
usually more a question of medid¢att than a question of mediaginion. . .. In most instances
the requirements of listed impairments are dbjec and whether an individual's impairmen

manifests these requirements is simppatter of documentation.” _Avery v. Astru@l3 Fed.

Appx. 114, 121 (10th Cir. 2009) (quoting SSR 96-5@imilarly, a finding that an impairment is
medically equivalent to a listed impairment must be based solely on medical evidengenfpee
v. Bowen 816 F.2d 1469, 1473 (10th Cir. 1987).

Plaintiff argues that the ALJ erred in finditttat her condition does not meet or medical
equal a listed impairment. Plaintiff specificadlggues that her low back condition meets or equ
Listing 1.04A.

Listing 1.04A requires that plaintiff meet a two-prong test. Specwigalhintiff must show
(1) a disorder of the spine rdng in compromise of a nerve root or the spinal cord and

evidence of nerve root compression, as follows:

> “The [Commissioner] explicitly has set the medical criteria defining the list
impairments at a higher level of severity tharstiatutory standard. Thetiisgs define impairments
that would prevent an adult, regéess of [her] age, educationyeork experience, from performing

any gainful activity, not just ‘substantial gainful activity.” Zeble403 U.S. at 532-33 (emphasi$

in original) (quoting 20 C.F.R. § 416.925(a) (1989)he listings “streamlin[e] the decision proces
by identifying those claimants whose medical impamte@re so severe thais likely they would
be found disabled regardless of their vocational background.” Yudié21J.S. at 153. Because

the Listings, if met, operate to cut off furthetalked inquiry, they should not be read expansiveIK.

Clark v. Astrue No. 11-1331-JWL, 2012 WL 4856996, at *3 (D. Kan. Oct. 12, 2012) (citi
Caviness v. Apfeld F. Supp.2d 813, 818 (S.D. Ind. 1998)).

-9-
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1.04 Disorders of the spine (e.g., herniated nucleus pulposus, spinal arachnoiditis,
spinal stenosis, osteoarthritis, degenerative disc disease, facet arthritis, vertebral
fracture), resulting in compromise of a nereot (including the cauda equina) or the
spinal cord. With:

A. Evidence of nerve root compression characterized by
neuroanatomic distribution of pailimitation of motion of the spine,
motor loss (atrophy with associated muscle weakness or muscle
weakness) accompanied by sensory or reflex loss and, if there is
involvement of the lower back, positive straight-leg raising test
(sitting and supine)].]

20 C.F.R. pt. 404, subpt. P, app. 1 § 1.04A.

The ALJ found that plaintiff di not meet Listing 1.04 becaustee does not have nerve rogt

-

compression, she had no asymmetrical reflex, sgmmsanotor deficits and her “grip strength an
dexterity were preserved.” R0O. The ALJ based this finding in part upon the consultive exam of
Dr. Peter Winston.

Plaintiff asserts that sheaats the firsprong of 1.04, i.ea disorder of the spine resulting
in compromise of a nerve root or spinal corecduse she had a herniated disc with a laminectomy
at L5-S1. Plaintiff cites the following medicalidgnce in support of her argument that she meegts
all second prong requirements of 1.04, @&dence of nerve root compression, as follows:

() distribution of pain — Wichita Clinid&R. 285-89, 292 (back and neck pain, low
back tender to palpation); Pratt Medi€inic R. 325; Henderson R. 328; Heart of
Kansas R. 347, 352 (constant low back pain).

(i) limitation of motion of the spinélenderson R. 328 (range of motion limited in
flexion & extension, lumbar bend 24” t@fir, paraspinous muscle spasm); Heart of
Kansas R. 348, 353 (decreased ROM).

(i) motor loss (atrophy w/ associated muscle weakness or muscle weakness)
Henderson R. 328 (grip strength 15.6 Ibs right, 10.5 Ibs left).

(iv) accompanied by sensory or reflex loss, Henderson R. 329 (reflexes absent in
ankles, bilaterally); Pratt Internal Medicine R. 354 (lot of muscle spasm); Pratt
Medical Center R. 324 (bilateral numbnessiims, muscle spasm in legs, tingling
and decrease sensation in legs); Heart of Kansas R. 348, 353 (paresthesias of legs
> |eft, positive DTR’S).

(v) positive straight-leg raising test, bagitting and supine. Henderson at R. 328

-10-




(bilateral 70° supine, 90° sitting).

Plaintiff's Brief (Doc. #10) at 7.

Plaintiff points out that Dr. Haderson found that her ankle reflexes were absent bilater

and that her grip strength was significantly deadasPlaintiff argues that remand is required $o

a medical advisor can testify whether plaintiff nse@t equals Listing 1.04, particularly in light of
the ALJ’s failure to note that plaintiff has had a spinal cord stimulator since 2002.

The Court finds that the ALJ's determinatittrat plaintiff’'s impairments did not meet o

Ally

-

equal the criteria of a listed impairment is supported by substantial evidence on the recofd as

whole. The ALJ cited Dr. Winston’s report as well as other medical evidence in support

Of his

finding that plaintiff did not have nerve roobmpression, spinal arachnoiditis or lumbar spinal

stenosis as required by the listing. Doc. #7-2 at 20. Without addressing the lack of ner
compression, plaintiff argues that she has the reqohadhcteristics of nerve root compressior

identified by the listing. SeRlaintiff’'s Brief (Doc. #10) at 7. But th&LJ correctly recognized that

without the underlying nerve root compression, fiffidoes not meet the li;g. Doc. #7-2 at 18.
Likewise, plaintiff cannot establish that her intp@ent equals Listing 1.04A. If claimant hal
an impairment that is described in the listinigst does not exhibit one or more of the findin

specified in the listing, or one or meof the findings is not as seeeas specified in the particula

listing, claimant must establish other impairmentiezldindings that are at least of equal medigal

significance to the required criteria. S¥#EC.F.R. 88 404.1526, 416.926; Avery v. AstR(E3 Fed.

6

Plaintiff argues that her grip strehgesults qualify as motor loss. J&laintiff's Brief (Doc. #10)
at 7. Dr. Henderson, however, found that her gtipngth was presemde Tr. 328, 330. Further,
Dr. Henderson did not make a findiofeither a positive sitting or supe straight-leg test. Tr. 330.

-11-
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Appx. 114, 122 (10th Cir. 2009). Plaintiff has no otingrairment-related findings that are at leg|
of equal medical significance to the required neoat compression, or the characteristics of mo
loss.

The Court finds that substantial evidence on the record as a whole supports th
determination that plaintiff's impairments, eittgngly in combination, did not meet or equal th
requirements of a listed impairment.

lll.  Credibility Determination
Plaintiff argues that the ALJ erred by not egigg in a proper credibility analysis. Talle

v. Sullivan 908 F.2d 585, 587 (10th Cir. 1990). Credibility determinations are peculiarly

St
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province of the finder of fact and will not lo@erturned when supported by substantial evidence.

Wilson, 602 F.3d at 1144. Therefore the Court will usually defer to the ALJ on matters invo

witness credibility._Glass v. Shalak8 F.3d 1392, 1395 (10th Cir. 1994). But $aempson987

F.2d at 1490 (deference not absolute rule).
The Tenth Circuit has explained the analysistmsidering subjective allegations regardir
symptoms and impairments as follows:

A claimant’s subjective allegation of pais not sufficient in itself to establish
disability. Before the ALJ need even cmles any subjective evidence of pain, the
claimant must first prove by objective medical evidence the existence of a
pain-producing impairment, that could reasonably be expected to produce the alleged
disabling pain. ... The framework foetproper analysis of Claimant’s evidence of
pain is set out in Luna v. Bowe&34 F.2d 161 (10th Cir. 1987We must consider

(1) whether Claimant established a pain-producing impairment by objective medical
evidence; (2) if so, whether there i4@se nexus” between the proven impairment
and the Claimant’s subjective allegations of pain; and (3) if so, whether, considering
all the evidence, both objective and subject@aimant’s pain isn fact disabling.

Thompson987 F.2d at 1488 (internal citations omitted).

When ascertaining the credibility of a ctant’s testimony, the Commissioner should ta

-12-
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into consideration all the evidence, including theels of medication and dir effectiveness, the
extensiveness of the attempts (medical or nonmedical) to obtain relief, the frequency of n
contacts, the nature of daily activities, subjective measures of credibility that are peculiarly
the judgment of the ALJ, the motivation oficarelationship between the claimant and oth
witnesses, and the consistency or compditbdf nonmedical testimony with objective medicg

evidence._Hargis v. Sulliva®45 F.2d 1482, 1489-90 (10th Cir. 1991). When the ALJ finds |

claimant is not credible, the ALJ must make spedifidings and state his reasons for disbelief. S

Caldwell v. Sullivan 736 F. Supp. 1076, 1081 (D. Kan. 1990).

Here, the ALJ found that plaintiff’s medically determinable impairments could reasor
be expected to cause the alleged symptomgpptars that he also found a loose nexus betweer
impairment and the subjective complaints of patthe final step of th pain analysis, however
the ALJ found plaintiff's testimony not entirely credible, as follows:

Medical records indicate that the claimdoes have a history of complaint of back

and neck pain. Although the claimant has alleged symptoms of pain, her doctors have
not imposed any restrictions against sitting. While the claimant testified that she
could not sit very long, she reported during her disability hearing that she watches
television, does the dishes while sitting oromkand swings in her yard swing daily,
which are sedentary activities.

Similarly, the medical evidence of record does not support that the claimant is as
limited in standing and walking as sh@oes. Although the claimant reported that
she must lie down several times during thg dlais limit appears to be self-imposed.
While the claimant reported during her disability hearing that she was limited in her
ability to stand, there is little indication that she reported such severe symptoms to
any of her health providers. * * *

In evaluating persuasiveness of testimony, the undersigned notes that there are
inconsistencies between the claimant’s allegations and the medical evidence of
record. For example, the claimant testifteiring her disability hearing to significant
limitations as a result of her back and neck pain. Although record from Pratt
Regional Medical Center dated June 4, 2b@Bcated that the claimant presented

with complaint of neck antdack pain, the claimant was administered Toradol and
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discharged in fair condition. While theaghant was advised to follow-up with her
primary care physician, she presented no ewédmat she did so. . .. Additionally,

the claimant has not received the type of medical treatment one would expect for a
disabled individual. Although the claimamas sought treatment for the allegedly
disabling impairments, that treatment bagn essentially routine and conservative

in nature post-surgery. While claimangtiGed to significant limitations in sitting,
standing and walking, and stated thag stust lie down during the day, these limits
appear to be self-imposed. The claimant has presented no evidence that any
physician has placed her on work restrictions. In fact, while the claimant reported
during an office visit on January 27, 2009 that she would like to get disability due to
her medical problems, her physician T&alton, M.D. noted that she doubted that

the claimant would qualify for any disability.

In addition, the undersigned notes that thervidence in the file that the claimant

has not been entirely compliant in taking prescribed medications or following
doctor’'s recommendations. This suggests that the claimant’s symptoms may not have
been as limiting as she has allegedthdugh the claimant underwent an intrathecal
pump implantation in 2002, medical recordsfrthe Wichita Clinic dated March 7,
2008 revealed that the pump was not in USieilarly, records from Pratt Regional
Medical Center dated June 4, 2009 indicated the claimant stated that while she
had [been] prescribed Lisinopril, she had beén taking it. While the undersigned
acknowledges the claimant’s limited financial resources, her medical records are
sparse and document limited attempts to obtain free or low-cost treatment. Further,
the medical record of evidence indicateattivhen she is able to take prescribed
medications, she reports that they are generally effective.

Further, the claimant’s daily activities are consistent with the above residual
functional capacity assessment but are inconsistent with the disability allegations.
While the claimant ultimately alleged that she is unable to work due to back and neck
pain, her contentions are not supported bydady activities that showed, near the
time of filing, that she was able to prepare quick and easy meals, ride in the car,
grocery shop, sit in her yard swing and watch the wildlife where she lives. In fact,
the claimant testified during her disability hearing that she helps her husband care for
their three dogs, nine cats and two ferretabie to do laundry in spurts and does the
dishes while sitting on a stool.

Doc. #7-2 at 20-21 (internal citations omitted).

The ALJ rejected plaintiff's complaints afisabling pain in part because they we

inconsistent with her activities of daily living. Ri&iff asserts that the ALJ’s reference to watchif

television ignores the fact that she could davbkde lying down, and therefore does not suppor
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conclusion that she is unlimited in her sedgngmtivities. The ALJ did not rely on televisiof

watching as the primary support for concluding ghaintiff could do sedentary activities, howevey

and the Court finds that substantial evidence supports the ALJ’s conclusion as to plaintiff's daily
activities.
The ALJ also found plaintiff’'s @ims of disabling pain not entirely credible because she had

not received the type of medical treatment owelal expect for a disabled individual and did npt

follow up with recommended medical treatment. Decker v. Ch&6eF.3d 953, 955 (10th Cir
1996) (failure to follow prescribed treatment is legitimate consideration in evaluating validity of
alleged impairment). Plaintiff asserts that &le) failed to account for her testimony that she did
not seek further treatment for her pain becahselacked insurance and financial resoufc&be

ALJ, however, correctly noted the medical resaldcumented very limited attempts to obtain fr

1%
@

or low-cost medical treatment. S@wialls v. Apfe] 206 F.3d 1368, 1372 (10th Cir. 2000) (in

evaluating whether pain was disabling, ALJ not pgodbd from considering what attempts plaintiff
made to relieve pain). The ALJ noted thatewlplaintiff did receive treatment, none of her
physicians placed any restrictions on her abilitytok and that one of her doctors doubted that

plaintiff would qualify for any disability benefits. S&elley v. Chater62 F.3d 335, 338 (10th Cir

! Plaintiff also asserts that the ALJ did not credit her complaints of pain becausge he

mistakenly believed that she no longer needags®an intrathecal pump. In his written opiniof
the ALJ stated that medical records from Mao€2008 indicated that plaintiff was not using
pumpat that time. At the hearing, however, plaintiff tes¢ifl that she was currently using the pum
and the ALJ did not find otherwise.

In her brief, plaintiff asserts that the Alrelied upon Dr. Watkins’ opinion that plaintiff
would not be eligible for disability benefits, atiét Dr. Watkins rendered that opinion based on the
mistaken belief that plaintiff no longer usesmatnathecal pump. As noted, however, Dr. Watking
report clearly stated that plaintiff had a spinaidcetimulator and did not state that plaintiff nq
longer required use of the stimulator. $ec. #7-7 at 3.

I
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1995) (in analyzing claimant’s credibility, ALJ mpyoperly consider fact that no physician opingd

that claimant was disabled). Further, the ALJkddhat when plaintiff did receive treatment, tf

medications were generally effective.

The Court finds that the ALJ properly considettegitype, frequency and effect of plaintiff's

treatment in evaluating the credibility of her sdijve complaints. The ALJ credibility findings ar

supported by substantial evidence on the record as a whol&lliSer v. Sullivan 929 F.2d 534,

537 (10th Cir. 1990). Because the ALJ articulated the inconsistencies on which he re
discrediting plaintiff's subjective complaints, dnelcause those inconsistences are supported by
record, the Court finds that the ALJedibility finding should be affirmed.__Sdeellinger v.
Barnhart 298 F. Supp.2d 1130, 1137-38 (D. Kan. 2003).
IT IS THEREFORE ORDERED that judgment shall be ted pursuant to the fourth
sentence of 42 U.S.C. § 405@ffFIRMING the Commissioner’s decision.
Dated this 20th day of February, 2013 at Kansas City, Kansas.
s/ Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge
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