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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHRISTOPHER J. GILKEY,

Plaintiff,

VS. Case No. 12-1150-EFM

PROTECTION ONE ALARM
MONITORING, INC.,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Christopher J. Gilkey filed thismployment discrimination lawsuit against his
former employer, Defendant Peation One Alarm Monitoring, Inc. Gilkey alleges that he was
subject to retaliation, wrongful termination, hegsment, and a hostile work environment by his
former coworkers at Protection One in Wichikansas. Protection One now moves to dismiss
the harassment and hostile-work-environmentnwdaifor lack of subject-matter jurisdiction
because Gilkey failed to exhaust administrative remedies on this claim prior to filing his lawsuit.
Protection One also moves for summary judgmeritsifiavor on Gilkey’s claims of retaliation
and wrongful termination. Because Gilkey did eahaust his administrative remedies on his
harassment/hostile-work-environment claim and faitedstablish a genuine issue of fact on his

racial discrimination and retatian claims, the Court grants lmoof Protection One’s motions.
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l. Factual and Procedural Background

Local Rulesfor Summary Judgment

In accordance with summary judgment pihoes, the Court has set forth below the
uncontroverted facts as reldten the light most favorable to the nonmovant, Plaintiff
Christopher Gilkey. The Court notdst Gilkey proceeds pro seychitherefore must be afforded
some leniency in his filings. A pro se litigant, however, is still expected to “follow the same
rules of procedure thafovern other litigants® In this case, Gilkey labeled many of Defendant
Protection One’s factual assertioas contested, but failed toesyfically controvert Protection
One’s statements. Our local rule provides thajll‘fmaterial facts set fth in the statement of
the movant will be deemed admitted for the purpose of summary judgment unless specifically
controverted by the statement of the opposing partyTherefore, the Court has deemed
admitted some facts that Gilkey claims are stilissue, but failed to specifically controvert.
Furthermore, much of the evidanthat Gilkey cited to as suppdor his factual assertions is
inapposite because it is either superfluous@anresponsive to Protection One’s allegations, or
because Gilkey has attemptedsigpplement the record withofitst authenticating exhibits by
affidavit or deposition testimorfy.

Plaintiff Christopher Gilkey was enmpted with Defendant Protection One from

approximately June 2, 2010, until his termination on June 1, 2011. Protection One is a security

1 Kay v. Bemis500 F.3d 1214, 1218 (10th Cir. 2007).
2 d.
® D.Kan. Rule 56.1(a).

4 SeeKeeler v. Aramark418 F. App’x 787, 791 (10th Cir. 2011) (citigy, 500 F.3d at 1218) (stating
that, although courts must afford pro se litigants leniency, “they have no obligation to advise such a litigant of the
authentication requirement, for even pmlitigants are expected to ‘follow the same rules of procedure that govern
other litigants™).



company that provides security services tanbs and business. Gilkey was a Residential
Security Consultant (“RSC”), and his respoilgibs included selling seices to achieve a
recurring monthly revenue (“RMR”). An employee’s RMR is the primary factor for evaluating
an RSC'’s performance.

In his year of employment with Protemti One, Gilkey met the minimum RMR goal only
twice. Gilkey otherwise averaged less than 50% of the sales gbaiee other RSCs, whom
Gilkey describes as Caucasiaveraged 116%, 110%, and 77%tloéir RMR goals. On three
occasions, branch manager Rick Delloma placed Gilkey on Performance Improvement Plans.
Despite warnings that failure to comply with flans could result in termination, Gilkey did not
achieve the goals set forth in the plans.

On May 20, 2011, Gilkey filed an internaligwrance through Proteoth One’s third party
web-based complaint system, EthicsPoint, and msaderal calls to theorresponding hotline to
update the initial complaint. ilkey’s EthicsPoint complaint aliged that several Protection One
employees—including Delloma and Betsy Sc¥éite President of Human Resources—engaged
in misconduct or inappropriate levior during the precedingegr. The complaint relates a
series of confrontations between Gilkey anbeotProtection One employees and supervisors.
None of the recounted incidents include referenceace or behavior that could be described as
racially-motivated. Gilkey alleges the incidedtscribed in the complaint constitute harassment
because Gilkey is African American and the ofteople cited in the complaint are Caucasian.

When EthicsPoint receives a complaint, iggstem sends an e-mail notification to Betsy

Scott in human resources, members of the legal department, and the CEO of Protection One.

®  Protection One asserts that Gilkey averaged 44#tec$ales goal. Def.’s Mem. in Supp. of Summ. J.,

Doc. 28, at 1 26. Gilkey contendsdneeraged 24%. Pl.’s Resp. to DeMst. for Summ. J., Doc 29, at T 26.



Generally, Scott will then access the EthicsPeydtem, review the complaint, and determine
how to proceed. No other Protection One pengl review EthicsPoint complaints. Because
Scott was specifically named in Gilkey’s compta EthicsPoint did not include her in the
automatic e-mail notification abo@ilkey’s complaint. Scott anBelloma attest that neither of
them received notice that Gilkey had filedcamplaint against Protection One personnel.
Gilkey’s complaintevidently slipped tftough the cracks, lbause records shaivat, as of August
2012, the report was listed as “unreviewed.”

Gilkey was terminated effective June2D11, for failing to meet Protection One’s RMR
goals. The decision to terminate Gilkey wasdmaxclusively by Delloma with approval from
Scott. Gilkey does not conteke fact that he was terminated for failing to meet sales §oals.

Gilkey filed a charge of discriminat with the Equal Employment Opportunity
Commission (“EEOC”) on approximately July 2011, and cross-filed with the Kansas Human
Rights Commission on approximately July 18, 2011 his EEOC chargésilkey check-marked
the boxes for racial discrimination and tetton and made the following allegations:

| was discharged from my position asResidential Security Consultant (RSC)

allegedly because | was not at 100% ptéin. There werabout fifteen RSC

employees and only a few were at 100% to plan.

| am aware that white RSC employesbho were not 100% to plan were not
discharged.

| believe that | was discriminated against in violation of Title VII of the Civil
Rights Act of 1964, as amended, by beingcdarged because of my race, black-
African American and retaliatioh.

® SeePl.’s Resp. to Def.’s Mot. for Summ. J., Doc. 29, at 1 (listing as an uncontroverted fact Rrotectio
One’s assertion in paragraph 24 of their memorandum’@il&ey agrees that he wasrtainated for failing to meet
his sales goals.”).

" EEOC Charge, Doc. 28-14, at 4.



The EEOC dismissed Gilkey’s complaint afteriavestigation failed to find any violation.

Gilkey then filed suit in this Court,llaging that throughouhis employment with
Protection One, he was subjectedrepeated acts of racial dignination in violation of Title
VIl of the Civil Rights Act of 1964. Specifically, Gilkey seeks redress for four alleged
violations of Title VII: (1) hostile work mvironment, (2) harassment, (3) retaliation, and
(4) wrongful termination. Protection One now se&kdismiss Gilkey'’s fst two claims, and to
obtain summary judgment on the remaining two claims.

. Analysis

Before the Court are two motions from Rx@iton One, which the Court will address in
turn. First, Protection One moves dismiss Gilkey’s claims thdte was subjecteto a hostile
work environment and harassment. Protectior €laims that the Court lacks jurisdiction over
those two claims because Gilkeydiot, either explicitly or imiitly, present those claims to
the EEOC, thereby failing to exhaust hismaistrative remedies. Second, Protection One
requests summary judgment on Gilkey’s claiofgetaliation and wrongful termination on the
grounds that no reasonable jucpuld find that Gilkey’'s terination was a retaliatory or
discriminatory act. For theeasons set forth below, the Cbagrees with Protection One’s
arguments and grants both motions.

A. Dismissal for Failureto Exhaust Administrative Remedies
As an initial matter, the Court must clariilkey’s claims. In his pro se complaint,

Gilkey checked the line indicating that his suitatved a claim of harassment. He also wrote in

8 42 U.S.C. § 2000(edt seq.



the phrase “hostile work environment” undeath the option fo“other conduct® Generally,
claims of harassment in the workplace andtiteosvork environment are one and the sdfhe.
Therefore, by alleging that Protection One ayeghin harassment and created a hostile work
environment, Gilkey has pleaded only one violatbititle VIl. The Court will henceforth refer

to the claim as Gilkey's hostile-work-enviroent claim, and the disposition of that claim
applies to both of (key'’s alleged claims.

Rule 12(b)(1) of the Federal Rules of {Civrocedure permits a party to move for the
dismissal of any claim when the couacks subject-matter jurisdictidh. Federal courts are
courts of limited jurisdictiod? A federal court cannot obtaijurisdiction over a suit brought
under Title VII unless the plaintiff first exhausggiministrative remedies for each discrete
discriminatory and retaliatory att. If the plaintiff does attempb obtain administrative relief
by first filing a complaint with the EEOC, the coarjurisdiction is limited to issues that are

reasonably expected to arise froine claims filed with the EEOE. The burden of proof is on

®  Compl., Doc. 1, at 3.

10 See, e.g.Harris v. Forklift Sys., Ing.510 U.S. 27, 20 (1993) (referg to the plaintiff's claim as a
claim of “abusive work avironment’ harassment”Nat'l R.R. PassengeCorp. v. Morgan 536 U.S. 101, 115
(2002) (noting that “in direct contrast to discrete acts, a single act of harassment may not be actionaam9n its
Gerald v. Locksley849 F.Supp.2d 1190, 1223-24 (D. N.M. 2011) (using the words “harassment” and “hostile work
environment” interchangeably when describing the plaintiff's complaint).

1 Fed. R. Civ. P. 12(b)(1).
12 United States ex rel. King v. Hillcrest Health Ctr., |r264 F.3d 1271, 1278 (10th Cir. 2001)

13 Morgan 536 U.S. at 114Shikles v. Sprint/United Mgt. Go426 F.3d 1304, 1317 (10th Cir. 2005);
Martinez v. Potter347 F.3d 1208, 1210 (10th Cir. 200B)lcher v. City of Wichita2009 WL 6832587 (D. Kan.
2009),aff'd 387 Fed. App’x 861 (10th Cir. 2010).

14 MacKenzie v. City and Cty. of Denyd4 F.3d 1266, 1274 (10th Cir. 2005).



the plaintiff to allege sufficient facts that he or she exhausted the applicable administrative
remedies?

Title VII prohibits an employer from discriminating or retaliating against an individual
based upon that person’s race, coleeligion, sex, or national origif. To exhaust
administrative remedies under Title VII, a claimamist present his or her claims to the EEOC
or the authorized state aggrethe KHRC in this case—and reee a right-to-sue letter on the
claims presented to the agery.In Kansas, the claimant has 300 days from the alleged
violation of Title VII to file hisor her claims with the EEOC or KHRE. In the Tenth Circuit,
courts liberally interpret charges filed with the EEOC when deciding whether administrative
remedies have been exhausted.

Title VII claims filed with an administrativagency must contain facts that address each
alleged act of discriminatioff. Hostile environment claims, however, are unique from discrete
discriminatory acts “such as termination, failuce promote, denial of transfer, or refusal to

n2l

hire. A hostile environment involves multiple tacof discrimination that occur over the

15 See Shikles426 F.3d at 1317see also McBride v. CITGO Petroleum Corp81 F.3d 1099, 1106
(10th Cir. 2002).

642 U.S.C. § 2000e-2(a)(1).

Y Fulcher,2009 WL 6832587, at 2 (citinghu v. Fed. Hous. Fin. Bd389 F. Supp. 2d 1253, 1276 (D.
Kan. 2005)).

18 .

1 Jonesv. U.P.S., Inc502 F.3d 1176, 1186 (10th Cir. 2007).
2 Morgan,536 U.S. at 114.

2 d.



course of many days, months, or even yé&arsVhen taken together, these acts constitute one
unlawful employment practicg.

Due to the continuing nature of these claithe Supreme Court has held that a hostile-
work-environment claim need not be based solely on acts committed within the 300-day
administrative filing deadlin& Instead, federal courts maprsider acts contributing to the
hostile-work-environment claim that fall outsittee 300-day deadline so long as at least one
contributing act occurredvithin the 300-day deadlirf®. Nevertheless,a hostile-work-
environment claim that was not first brought befaneadministrative agency will not survive if
the claim cannot reasonably be expected to &ose timely claims filedwith the administrative
agency’®

In his pleadings, Gilkey did not allege diagts that would suggetitat his EEOC charge
included a hostile-work-environment claim. @&iks EEOC filing allges (1) that he was
terminated for not being “100% of plan,” (2ati'white RSC employees who were not 100% to
plan were not discharged,” and (3) that was discriminated againhsby being discharged

because of [his] race, black-Afan American and retaliatioi” Reviewing these statements,

2 1d.at 115-17.

2 1d. at 117.

2 1d. at 118, 120-121.

% d.

% seelones, 502 F.3d at 1186.

27 Def. Mem. in Support of Def. Protection One’s tizMot. to Dismiss, Doc. 11, p. 2; EEOC Charge,

Doc. 28-14, at 4.



the Court finds that the EEOC charge does moitain any explicit assgon that Gilkey was
subjected to a hostile work environméht.

Likewise, Gilkey has not asserted any $aitiat indicate that laostile-work-environment
claim is reasonably expected to arise from the allegations contained in the EEOC*tharge.
Reviewing the EEOC complaint, Gilkey onheferences one action taken against him by
Protection One—his termination. Gilkey does atiege in his EEOC charge that any other
harassing events occurred in the workplace. &tbeg, the statements (Bilkey’s EEOC charge
would not lead a reasonable person to suspatttielaim of a hostile work environment would
arise from Gilkey’s allegations. Consequen@ylkey’'s EEOC complaint did not raise a hostile-
work-environment claim. Gilkey thereforeiléad to exhaust the administrative remedies
available to him on his claim(s) of harassmieodtile work environment, and the Court must
dismiss them for lack of subject-matter jurisdiction.

B. Summary Judgment on Title VIl Claims of Retaliation and Wrongful Termination

Protection One seeks summary judgmentQilkey’s claims that he was unlawfully
terminated (1) as an act of retaliation, andq@)the basis of his raceSummary judgment is
appropriate if the moving party demonstrates thate is no genuine issue as to any material
fact, and the movant is entitléd judgment as a matter of Ia. A fact is “material” when it is

essential to the claim, and issues of fa@ aenuine” if the proffered evidence permits a

% |n his Complaint submitted to this Court, Gilkey alleges that, during a sales in June 2010, a district

sales manager introduced Gilkey to the other represesgativsales trainer asked whether he had heard Gilkey’'s
name before, and the district sales manager responded, “Where in jail?” Compl., Doc. 1, at 7abBreSQilkey
believes this comment was meant as a racial slight. Bualfegation was not included in Gilkey’s EEOC charges.
Furthermore, given that this conversation took place oepltone, it is unclear whether the district sales manager
even knew that Gilkey is black.

29 See Antonio v. Sygma Network, JA&8 F.3d 1177, 1181 (10th Cir. 2006).

% Fed. R. Civ. P. 56(c).



reasonable jury to decide the issue in either party’s fdvd@ihe movant bears the initial burden
of proof, and must show the lack of esitte on an essential element of the cf&imThe
nonmovant must then bring forth specificts showing a genuine issue for tffalThese facts
must be clearly identified tbugh affidavits, deposition transcripts, or incorporated exhibits—
conclusory allegations alone cannokswe a motion for summary judgmefft. The court views
all evidence and reasonable infezes in the light most favoribto the party opposing summary
judgment®®

When a plaintiff alleges a claim of rac@ikcrimination or retaliation under Title VII but
cannot produce any direevidence of discrimination, the Court applies kheDonnell Douglas
burden-shifting analysi®. Under that framework, the plaifitbears the burden of establishing a
prima facie case of disenination or retaliatiori’ If the plaintiff meets the initial burden, the
burden shifts to the defendant to show legitimate, non-discriminatory or non-retaliatory reason
for its actions® If the defendant provides such a @asthen the burden returns to the plaintiff

who must show that the defendant’s statmbons are a pretext for improper infént.

31 Haynes v. Level 3 Communicatiph&C, 456 F.3d 1215, 1219 (10th Cir. 2006).

32 Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (10th Cir. 2003) (citiBglotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).

3 Garrison v. Gambro, In¢c428 F.3d 933, 935 (10th Cir. 2005).

3 Mitchell v. City of Moore, Okla.218 F.3d 1190, 1197 (10th Cir. 2000)(citiAgller v. Wal-Mart
Stores, In¢.144 F.3d 664, 670 (10th Cir. 1998)).

% LifeWise Master Funding v. Telebar®#74 F.3d 917, 927 (10th Cir. 2004).

% See McDonnell Douglas Corp. v. Gredrll U.S. 792, 802-05 (1972ee also Antonjo458 F.3d at
1181 (applying théicDonnell Douglasanalysis to claims of harassment and retaliation under Title VII).

37 Antoniq 458 F.3d at 1181.
% d.

% d.
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1. Wrongful Termination

In the present case, Gilkey has failed etstablish a prima facie case of wrongful
termination on the basis of race. To establighima facie case for discriminatory discharge, a
plaintiff must show that “(1) hbelongs to a protected class) (@ was qualified for his job; (3)
despite his qualifications, he walischarged; and (4) the job was not eliminated after his
discharge.® Gilkey has not carried hisurden to show that he wagsalified for his job. Gilkey
admits that he failed to meet his RMR goalsd dhat his failure to do so was the motivating
force behind Protection One’s decision to termenam. By failing to meet this initial burden,
Gilkey has not shown that a genuine issue of ritéact exists as tdis claim of wrongful
termination.

2. Retaliation

Likewise, Gilkey has not carried his burden how that he was the victim of retaliation.
To establish a prima facie case for retaliation, anpfaimust show that “T) that he engaged in
protected opposition to discrimination, (2) tlatreasonable employee would have found the
challenged action materially adverse, and 8t a causal connection existed between the
protected activity and thmaterially adverse actiorf® In this case, Gilkegngaged in protected
actions when he submitted an internal grieeaacd when he filed an EEOC complaint against
Protection Oné&® Gilkey suffered materially adw&e employment action when he was

terminated. But Gilkey has not shown that higt@cted actions were cally connected to his

40" Hysten v. Burlington N. & Santa Fe Ry. C296 F.3d 1177, 1181 (10th Cir. 2002) (citation and
guotation marks omitted).

“1 See Argo v. Blue Cross & Blue Shield of Kansas, #%2 F. 3d 1193, 1202 (10th Cir. 2006).

42 Wells v. Colorado Dep'’t of Transp325 F.3d 1205 (10th Cir. 2003) (stating that filing an internal
grievance and an EEOC charge were both protected activities).

-11-



termination. First, Gilkey’s EEOC charge was filafler his termination and therefore cannot
serve as the basis for any claifretaliation. Second, Protemti One provided affidavits from
Delloma and Scott—the two individuals respdhsifor the decision to terminate Gilkey—
testifying that they had no knowledgé Gilkey’s internal complaint at the time they decided to
terminate him. According tthe affidavits, Delloma and Sitavere excluded from accessing the
internal grievance because Gilkiested both of them in the commtd. Gilkey’s argument that
Scott should have knowrabout the EthicsPoint complaint issufficient to contradict the
affiants’ testimony that they had no actual knowledge of the compfainBecause the
individuals who made the decisitmterminate Gilkey were unaware of the internal grievance, it
cannot serve as the proximate cause of Gilkégtmination. With nacausal connection, no
reasonable jury could find that Gilkeytsrmination was an adf retaliation.

Furthermore, even if Gilkey had estabbsgl a prima facie case of discrimination or
retaliation, Protection One has preseha neutral explanation for its actions that Gilkey has not
rebuffed. Protection One asserts that Gilkey aatsterminated because bis race, but due to
his failure to meet sales goals. Gilkey has$ stwown, or attempted to show, that Protection
One’s neutral reason for termination is merelgtpxt. Therefore, Gilky has not met his burden
underMcDonnell Douglago show that a genuine issue of fact exists for trial on his claims of

retaliation and wrongil termination.

43 See Hennagir v. Utah Dep’t of Car587 F.3d 1255, 1267 (10th Cir. 2009) (stating in an ADA case,
that “[tjo establish causation in an ADA retaliation actibowever, a plaintiff must also demonstrate that the
individual who engaged in a materially adversgacknew about the protected activity”).

-12-



IT IS ACCORDINGLY ORDERED this 29th day of March, 2013, that Defendant’s
Motion to Dismiss (Doc. 10) is herel@RANTED.

IT ISFURTHER ORDERED that Defendant’s Motion for Summary Judgment (Doc.
27) is herebyGRANTED.

IT 1SSO ORDERED.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE

-13-



