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INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

Wayne Schwartz et al.,

Plaintiffs,
V. Case No. 12-1375-JWL
AtlasKSEnergy, LLC, et al.,

Defendants.

MEMORANDUM & ORDER

In 2005, plaintiffs executed oil-and-gas leases tatgliapproximately 240 acres |in

~

Kingman County, Kansas to defendants. Timel leovered by the leas is known collectivel
as the “Depenbusch Gas Unit” and a ndtgas well was drilled and completed on the
Depenbusch Gas Unit in Deceml2805. The leases contain habendum clauses providing for a
primary term of 3 years “and aslg thereafter as oil, gas . . .dscan be produced.” In 2012,
plaintiffs filed a petition in state court seekingletermination that the éses had terminated py
their own terms for lack of commercial productioRlaintiffs also set fidh claims for trespass
on land, breach of contrach@ conversion based on defentt continued gas production
activities.
Thereafter, defendants removed the actionthis court on the basis of diversjty
jurisdiction. There is no disputkat the parties are completely diverse in citizenship. In|their
removal notice, defendants assert that the amoumbntroversy satisfies the jurisdictional

threshold of $75,000 in three independergpeets: (1) the un-recouped cost to drill and

complete the well is $329,138.5() the current market value tie leases is approximately
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$210,000; and (3the potential forfuture production from the Jlehas a value in excess
$75,000. Plaintiffs have oved to remand the action toat# court on the grounds th
defendants’ metrics have no bi@aron the amount in controvgrbecause they are not rela

to the relief requested by plairisifin their petition and, at lelasvith respect to defendant

current market value and future production estsathose estimates are entirely speculative.

As will be explained, the court deniesipitiffs’ motion to remand because it cannot

determined to a legal certainty that theoammt in controversy is less than $75,000.

Applicable Sandard

Subject matter jurisdiction ued 28 U.S.C. 81332(a) requsre diversity of citizenshi
between the parties and “an amount in contrgvarsexcess of $75,00@xclusive of interes
and costs.”McPhail v. Deere & Co., 529 F.3d 947, 952 (10th CR008) (quoting 28 U.S.C.
1332(a)). As the proponent dederal jurisdiction here, defendants must prove, I

preponderance of the eweidce, jurisdictional facts that make it “possible that $75,000” is
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play” and, at that point, defendants are entitlecstay in federal court unless it is “legally

certain” that the controversy is wolttétss than the jurisdictional minimunhd. at 954-55 (“If the
amount is uncertain then there is potential contiyyevhich is to say that at least $75,000 i
controversy in the case.”). In cases seekingjadatory relief, the amount in controversy
measured by the value of the et of the litigation” and, morspecifically, “the pecuniar

effect an adverse declaration will haea either party to the lawsuit.”City of Moore v.

Atchison, Topeka, & Santa Fe Ry. Co., 699 F.2d 507, 509 (10th 1ICi1983). In the specific

context of a suit brought to quigtle, the Tenth Circuit has hettat the amount in controver
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Is “the value of the realty directly affected3anchez v. Taylor, 377 F.2d 733736 (10th Cir

1967) (citingA.C. McKoy, Inc. v. Schonwald, 341 F.2d 737, 78(10th Cir. 1965)).

Cost of Drilling the Well

Defendants, through the affidavit of ljazlean, defendants’ controller, contend that if

plaintiffs succeed in having defdants’ leasehold interest terratad, then thewill lose the
ability to recoup their remaininigvestment of $329,138.50 expted to drill ad complete the
well. Plaintiffs contend that defendants’'uf&k costs” associated with drilling the well :
irrelevant to determining the value of the leasehold interest. The court agrees. Inde
damages sustained by defendants in the ohsan adverse declaration are appropria
measured primarily by the wedl'production rather than the “sunk costs” of drilling the
which defendants would have incurred regardlesthefwell’'s production. In reaching th
conclusion, the court is guided fitsy the Tenth Circuit's statement 8anchez that the amour
in controversy in a quiet titlaction is appropriately measurég the value of the property-
which, of course, would not inclua®sts incurred by drilling the wellSeeid.

The court is also persuaded bylda White’'s conauing opinion inNorthup Properties,
Inc. v. Chesapeake Appalachia, L.L.C., 567 F.3d 767 (6tiCir. 2009). InNorthup, the plaintiff
claimed that, for nearly forty yemrno lessee, including the defenganmarketed either oil or gz
from the leased propertyd. at 768. The plaintiff brought gun Kentucky state court seeking
judgment declaring the lease null and vddi. Chesapeake removed the case to federal
and the plaintiff filed a motion to remand, allegithgit the case failed teatisfy the amount i

controversy requirement.ld. at 769. In denying the motion to remand, the district ¢
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considered the affidavit of Chesapeake’s petmlemgineer, detailing the value of the lease
determine that the case met the amount-in-controversy requiremésitsat 769—71. Th
affidavit contained estimates regarding (1) futges flow from natural gas, (2) the discoun
present value of the well, (3)dhvalue of the undeveloped acreayf the entire lease-hold, al
(4) the initial cost of drilling the wellld. at 769.

The Sixth Circuit affirmed, finding that, based the affidavit of the petroleum engine
the defendant satisfied the amoumtcontroversy requirementld. In so holding, the Circu
noted that “accounting for mineral interests is aotexact science” and accepted Chesape
argument that the jurisdictional aomt should be measured byiglang Chesapeake’s “loss
its right to the natural gas contathender the 4,400 acres of landld. at 770. While the
majority opinion did not addss Chesapeake’s cost of drillittge well, Judge White address
that issue in his concurring opinion:

| agree with Northup that ¢hcost of drilling the well isrrelevant, except insofar

as that cost affects the lua of the leasehold interest. . . . The value of the

leasehold interest would, | think, beasonably based on the likelihood of

recovering oil and gas, thalue of the oil and gas thatight be recovered, the
timing of such recovery, the costs of reagvand sale, the expenses of delay, and
any other factors normally considered pgrsons engaged in the enterprise of
valuing such interests. €bkapeake’s affidavit could Y% addressed these factors
more clearly, but Northup’s arguments against jurisdiction did not fatally
undermine the affidavit, and under alethircumstances, | agree that Chesapeake
established that more likely than nibte amount in controversy exceeds $75,000.

Id. at 775. As reflected in Judd/NVhite’s concurrence, then, thalue of the leasehold intere

might be reasonably bas®n many factors—nonaf which includes thénitial cost of drilling

the well. The Eighth Circuéppears to be in accord&ee Usery v. Anadarko Petroleum Corp.,

606 F.3d 1017, 1019 (8th Cir. 2010) (in a quiet @tdion concerning aail and gas lease, t
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“matter in controversy . . . is the market valfethe disputed mineral interest, and that by

definition is necessarily th@ame to both parties.”).

Defendants contend that the Tenth circuit's decisiorCity of Moore v. Atchison,

Topeka, & Santa Fe Ry. Co., 699 F.2d 507 (10th Cir. 1983)irsdistinguishable from the facts

presented here and clearly supports the ida& ‘tonstruction costs already invested i
property” are a proper consideration irc&saining the amount in controversy. @ity of

Moore, the railroad owned property within the ciiynits of Moore, Oklahoma and it beg

constructing a switching yard, officecstorage building on the propertid. at 509. Althougt

the city had zoned the property “Suburban Agltural,” the railroadoegan construction and

applied for rezoning.ld. The City’s zoning commission dewi the application, but before t

city council ruled on the mattéhne railroad withdrew its appliian on the grounds that it w

exempt from the City’s zoning ordinances bytwe of a state staitpurporting to exempt

railroads from local zoning ordinancelsl.

The City filed suit in state court, seekingdeclaration that the statutory exemption

railroads was unconstitutionalld. The railroad removed the caard the City’s subsequent

motion to remand asserted that the amount in controversy was inaddguaté&e district cour
denied the motion to remand and later gratitedrailroad’s motion for summary judgment.
On appeal, the City argued that the amountantroversy did not exceed the jurisdictio
threshold because “it sght only a declaratoryjudgment to determine whether Santa F
subject to the city’soning ordinances.”ld. Using the “value of thebject of the litigation’

measurement, the Tenth Circaffirmed the district court:
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Santa Fe appended the affidavits of ondétbfficers, which stated that if Santa
Fe cannot use its switchirygrd and building it will losenore than $4,800,000 in
construction costs already incurred. n& the city did not controvert that
contention, the amount in coaversy requirement is met.

Id. at 510.
The court is not persuaded ti@Gty of Moore has any bearing on the appropriate measure

of the amount in controversy the context of a quiet title actiommcerning an oind gas lease.

117

In City of Moore, the object of the litigation was theilraad’s right to construct and use a

switching yard on its own propg such that construction cgsincurred by the railroad that

would be lost if it were unabl® use the yard were an appriape measure of the amount|in
controversy. Here, the parties have ngodie over the constructioof the well itself and
defendants have been able Wse that well for some yearsThe dispute here concefnns
defendants’ leasehold interest the Depenbusch Gas UnitThe costs defendants incurred
constructing the well many yeamlago has no bearing on therremt value of the leasehald
interest because if there is harther production able to bebtained thosexpenditures are
unable to be recouped whether pléis win or lose this lawsuit.

For the foregoing reasons, the court rejelfendants’ argumentdh the jurisdictional

threshold is met by the soof drilling the well.

Current Market Value
Defendants next contend that the jurisdictlomaount is satisfiedecause the current
market value of the leases igpaoximately $210,000. In supparf that contention, defendants

have submitted the affidavit &fred Hambright, who owns and optes an oil and gas leasing




agency that procures such leashroughout the state of Kansddr. Hambright avers, based pn
his knowledge of the market, that the “averageand gas lease pricésr acreage in Kingman
County, Kansas has rarjeetween $550/acre to $1200/atedthough he acknowledges that

he was recently made aware of “a possibleand gas lease beingken in Kingman County

Kansas for $425/acre.” Accarg) to Mr. Hambright, “[tlheseorices are dependent on the
location of the acreage being putden lease, with acreage locaiadareas of known historical
production such as tt8pivey Grabs Field garnering more per ac¢réMr. Rehman, defendants
controller, concludes from the information ree@gvby Mr. Hambright that the current market
value of the Depenbusch GHsit is $210,000—a conclusiomrached by multiplying the 240
acres by the average per acre price of $875/acre.
The court agrees with plaintiffs that defants have failed to prey by a preponderance
of the evidence, facts fno which a reasonable trier of fact could infer that the specific leasehold
interest at issue here has areat market value of $210,00Defendants’ evidence is based
solely on Kingman County awsges without any considerati of the particulars of the
Depenbusch Gas Unit. Indeatkfendants do not dispute tithe market value of any given
lease depends primarily (if not exclusively) on #ipecific location of the acreage in question.
They contend, however, that because the Bepsch Gas Unit lies wih the Spivey Grabs
Field—an area of known histoaktproduction according to MHambright—it is reasonable to
place a market value of the Depenbusch Gas Unit of $210,000. Buaicthibdt Spivey Grahs
Field is an area of “known historical productiois”not sufficient to mve that production on

this particular tract is consistent with pration in other areas dbpivey Grabs Field.See

' The Depenbusch Gas Unit liegthin the SpiveyGrabs Field
7




Usery v. Anadarko Petroleum Corp., 606 F.3d 1017, 1020 (8thir. 2010) (rejecting affidav

—

that assumed that well would be as productiva a=ll that was three miles from it, where the
affidavit “offered no hint as to the likelihood thidie well on the propertiyn issue would be as
productive as the one three misay”). Defendants’ evidenaoes not speak to whether the
productivity on the tract at issuis consistent with productiyiton other tracts in the Spivey
Grabs Field and, indeed, the evidence suggistt production fronthe Depenbusch well has
been significantly lower #m what might be anticipated frona¢ts in the Spiveysrabs Field
This is a fatal gap in defendant’s evidence and, without such evidence, no reasonable trier of f
could assign a market value of $210,000he Depenbusch Gas Uriased on county-wide
average per acre lease priées.

In the end, then, defendants’ evidence eomieig average per acre prices in Kingman
County does not establish the valuelod specific leasehold interest heigee Garner v. XTO

Energy, Inc., 2010 WL 3171475, a2 (E.D. Ark. Aug. 6, 2010) (fdavit stating that each n

1%
—

mineral acre was worth at least $481.00 was irngefit to establish jusdictional amount where
the affidavit failed to consider pertinent facampacting the value of the mineral rights at
issue). Indeed, those courts that have fahedamount-in-controversy requirement satisfied on
the basis of the tract’s fair marketlue have done so in light e¥idence focused on the specific

tract at issue.See Occidental Chem. Corp. v. Bullard, 995 F.2d 1046, 104(11th Cir. 1993

?Plaintiffs suggest that the market value of feasehold interest B5708.00 based on a tax
appraisal from the county appraiser for the 26 year. The court rejects this evidence| for
two reasons. First, the ekiti submitted by plaintiffs simplydoes not contain the figures

suggested by plaintiffs. It appears that giffs have inadvertentlysubmitted an incomplete
version of the appraisal. Second, plaintiffs mat establish that thealue of the leasehold
interest set forth in the appraisslequivalent to the fair markealue of the leasehold interest

8




(value of property establishéor amount-in-controversy purposksg evidence of property’s fajir

market value; certified real estate apprag@ned as to property’s fair market valu€gnley v.
Whirlpool Corp., 2011 WL 797409, at *4E.D. Tenn. Mar. 1, 2011(finding persuasive fair
market-value evidence specificallyeltted at the disputed propertierrin v. Tenneco Qil Co.,
505 F. Supp. 23, 225 (W.D. Okla. 1980) (finding amoum-controversy satisfied whe
evidence established curremiarket value of specific leasetainterest). Everhe sole cas
cited by defendants in support of their argumeancerned fair-market-value evidence on
specific acreage covered by the leaSee Thomas Well Serv., Inc. v. Williams Natural Gas Co.,

1993 WL 393708, at *2 (DKan. Sept. 8, 1993).

Future Production Potential
Finally, defendants contend that the jurisdietll amount is satisfied based on future

production activities which, accamd) to defendants, will produ@efuture gross profit in exce
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of $75,000 over the lifetime ofhe well. In support of theiargument, defendants have

submitted the affidavit of Ronalll Wefelmeyer, a consulting peteum engineer for one of the

defendants. Mr. Wefelmeyer avénsit he has worked as a pe¢uoin engineer in the oil and gas

industry for more thar30 years and that he has focusesl work on the dggn, completion
development, drilling and exploration of and gas operations inumerous geographic
locations, including Sobit Central Kansas. He avers theg is familiar with the productig
history of both the well on thDepenbusch Gas Unit and Sgrivey Grabs Field area.
According to Mr. Wefelmeyer, the first seakyears of production from the Depenbu

well were unstable in light of dmage from offsetting wells thatitially impacted the reservo
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pressure in the Depenbusch Gas Unit. Mr. \Medger avers that because of those pres
problems, stimulation fluids could not flow batk the well and be recovered quickly; it ta
several years for enough stimulation fluid to benped out of the well to then facilitate gas
the reservoir to flow to the wellbore. Mr. Wafeeyer avers that the well is now stable and

had stable production for the last two years. odmes that “it is reasonable to expect that

production from the Depenbusch2é-well will follow established &ld trends of low pressure

sure

ok

has

gas

volumes and no decline for a long period of timg,other wells of similar type in the Spivey-

Grabs Field that were drilled ithe 1950s are still producing at steady rates.” Base
defendants’ evidence thtéte average annual gross profit frtime well over the past six years
$1941.72, Mr. Wefelmeyer opinesattit is within reason to assume that the well will produ
future gross profit in excess of $75,000 overlifetime. Finally, Mr. Wefelmeyer avers ths
there is potential and appropgaaspacing for new drilling possiiies on the Depenbusch G
Unit.

Plaintiffs do not dispute Mr. Wefelmeyer’s djfiaations. Rather, plaintiffs contend th
contrary to Mr. Wefelmeyer’s opinion, the weédl not stable and isvidencing a continuin
decline of shut-in pressure. Ritifs point to a one-gint stabilized open dw/deliverability tes
that defendants performed on the well in AsigR010 and September 2011 indicating a !

decrease in wellhead pressun just over a year’s time. dtiffs also submit a “productio

plot and decline curve analysiglrporting to measure remainingserves of the well at 0 MC

based upon the Kansas Geological Survey’s coenmeénerated analysis. Plaintiffs’ eviden
however, does not fatally undema defendants’ evidence onethssue of future productic

potential.
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In his rebuttal affidavit, Mr. Wefelmeyer plains that the one-point stabilized open/flow
deliverability tests cannot be catsred an accurate gutictor of wellhead pressure or well
stability because wellheadgssure can vary based the presence of fluid or water in the well

at the time the pressure test is conductéa.cording to Mr. Wefemeyer, only bottom-hol

D

pressure tests—which thesestte are not—can accurately pietdstability over time. Mr
Wefelmeyer also highlights that actual gasduction from the well does not reflect a 31%
decrease in wellhead pressuregpasduction numbers declined byly 3% over the time periqgd
between the two one-point siied open flow/deliverability tets. With respect to the
production plot and decline cwvanalysis, Mr. Wefelmeyer explains in his rebuttal affidavit
that the decline curve alysis uses 4 MCF/day as an adnitly selected economic limit, which
is higher than the current producing rate of the DepenbuscH \iigle decline curve analysis,
then, will necessarily not project a reservetf@ Depenbusch well because the program used by
plaintiffs to develop the decline curveadysis utilizes inhemgly flawed data.

The court is persuaded, then, for purgosé assessing the jurisdictional amount in
controversy, that the Depenbusefell is relatively stable and plaintiffs have not sufficiently
undermined defendants’ evidendsat the well will remain stable for many years. Indeed,
plaintiffs have not otherwise controverted Mkefelmeyer's opinion that it is reasonable to
expect that the well will producat the same levels for anoth@d years or more. Moreover,
although plaintiffs doubt the sincerity of fdadants’ desire to drill more wells on the

Depenbusch Gas Unit, they do not dispute thetirdy there is room for additional drilling on

®*The evidence reflects that the Depenbusch welllyeced a total of 335 MCF in 2011 and a
total of 348 MCF in 2010.

11




the property which could result in the production of gas in commercially viable quanSae

Northup Props., 567 F.3d at 771 (“a mindrkease is not ‘worthless’—even in a tract where a

sole well lies abandoned—as long as some piigsibxists to drill other wells that ‘migh

result in finding oil and gain productive quantitiesguoting Davisv. C.I.R., 241 F.2d 701, 703

(7th Cir. 1957)).

~—~

Plaintiffs’ remaining challenge to defeamis’ evidence concerning future production

potential is that the evhce measures that potential in teohdefendants’ “gross profit” rather

than net profit. Plaintiffs do malirect the court to any relevaaaithority requiring defendants

to

measure future production potential in termsef profit and, as defendants highlight, at least

one court has analyzed the value of a leaseintddest by considering future gross reven
See Thomas Well Serv., Inc. v. Williams Natural Gas Co., 1993 WL 393708, at *2 (D. Ka
Sept. 8, 1993) (measuring fair market valudeaSehold interest by potential gross earning
the plaintiff's working interest in producing welfs). While plaintiffs contend that an
measurement of future earnings necessarily mghide information abduexpenses related
those earnings, there is no evidence in the reitond which the court codlconclude to a legs
certainty that a consideration of expensesuld take defendants’ projections below

jurisdictional threshold.  Moreover, Mr. Wéigeyer's rebuttal affidavit indicates th

* Plaintiffs contend that Kansas courts lotik net profits to detenine whether a well i
producing in paying quantities fguurposes of analyzing the la@h of an oil-and-gas lea
habendum clauseSee Reese Enterprises, Inc. v. Lawson, 220 Kan. 300, 314 (1976) (“To ava
termination of the lease we start with the msion that the lessee must operate the lea
produce those quantities of oil gas which will produce a profihowever small, over operatit
expenses . ... "). While thstandard may apply to the meritspintiffs’ claims, the court i
not persuaded that it applies faurposes of analyzing the amoumtcontroversy at the remov
stage.
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defendants’ revenue projections are conservas/ghey do not taketo account additiong

revenue received from the separate sales of regiasi@and natural gagjliids after processin

=8

g

and he reaffirms his opinion that defendantgehan opportunity “to produce a profit from the

continued production and oion of the Depenbusch GHsit in excess of $75,000.”
Defendants, then, have sufficiently proviegl a preponderance of the evidence th
reasonable, conservative estimate of future fasis from the Depenlsch Gas Unit is roughl

$120,000 (calculated by multiplying annual sgoprofits of $2000 ovea 60-year lifetime;.

at a

y

Moreover, plaintiffs are undispedly seeking monetary damag®r their trespass, conversion

and breach of contract claims. ud) because it cannot be determited legal certainty that th

amount in controversy is lessaiin $75,000, the court deniesipitiffs’ motion to remand.

IT IS THEREFORE ORDERED BY THE COURT THAT plaintiffs’ motion to

remand (doc. 11) is denied.

IT1SSO ORDERED.

Dated this 28 day of January, 2013t Kansas City, Kansas.

> Although plaintiffs do not raise ¢hissue, the court notes thagtth is no evidence in the recg
of the present value of defendanfsojected future cash flows.See Usery v. Anadarko
Petroleum Corp., 606 F.3d 1017, 101@8th Cir. 2010) (matter icontroversy is the prese
market value of the disputed mineral interestjonetheless, defendants’ evidence is suffig
to permit the conclusion thatdlpresent value of the leasehold interest (using current U
States Treasury bill rates of retunguld be in excessf $75,000.
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s/ John W. Lungstrum
dhn W. Lungstrum
United States District Judge
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