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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

WIHO, L.L.C,,

Plaintiff,

VS. Case No. 12-CV-1386-EFM-GLR

MATT HUBBAUER,

Defendant.

MEMORANDUM AND ORDER

This case arises out of a dispute betwekamtiff WIHO, LLC, aprofessional ice hockey
club, and its former employee, Defendant MatibBauer. Before th€ourt is Defendant’s
Motion to Compel Arbitration and Motion to Dismiss the Complaint (Doc. 6). For the reasons
set forth below, the Court dees Defendant’s motion.

l. Factual and Procedural Background

A. The Collective Bar gaining Agreement and Standard Player Agreement

Plaintiff, a Kansas limited dbility company, is the formeswner of the pofessional ice
hockey club known as the “Wichita Thunder.” eTWichita Thunder is a member of the Central
Hockey League (“CHL”). The rights, benefind obligations of Plaintiff and the ice hockey
players it employed are governed by a CollecBaegaining Agreement entered into between (a)

the Professional Hockey Players Association (PAF), which is the exclusive bargaining agent
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for the players in the CHL, and (b) the CHL, whistthe bargaining agent for clubs in the CHL.
The CHL Standard Player Agreement (“SPA"e tligreement between a club and player, is set
forth in an addendum to the CBA and isarporated by reference into the CBA.

Defendant, a Canadian citizeis a professional ice hockg@jayer and member of the
PHPA. Plaintiff and Defendardre parties to an SPA thatas effective October 13, 2010.
Plaintiff alleges that Defendantade misrepresentations to Rt#f regarding his prior medical
history when he applied to be one of Pldiist hockey players, tat Plaintiff relied on
Defendant’s misrepresentationsavhentering into the SPA, thBefendant’s misrepresentations
were false and fraudulent, andattDefendant’s conduct was to Pifif’'s detriment. Plaintiff
filed suit in the District Court of Sedgwicko@nty, Kansas, seeking damages against Defendant
in excess of $75,000 and for costs and other relief the court deemed just and equitable.
Defendant removed the case to this Court ongtieeinds that Plaintiff<laim is governed by
federal labor law and diversitpf citizenship. Defendant now asks the Court to compel
arbitration pursuant to the amfgtion provisions in the CBAand SPA and to dismiss the
Complaint.

. Analysis

Federal law favors arbitratidn.In the famousSteelworkersTrilogy,? the United States

Supreme Court set forth severaingiples governing the applicati of arbitration provisions in

collective bargaining agreements. These principlege later synthesideand reiterated by the

! Moses H. Cone Mem’l Hosp. v. Mercury Constr. Co#p0 U.S. 1, 24-25 (1983).

2 United Steelworkers of Am. v. Am. Mfg..C863 U.S. 564 (1960)Jnited Steelworkers of Am. v.
Warrior & Gulf Nav. Co, 363 U.S. 574 (1960))nited Steelworkers of Am. v. Enterprise Wheel & Car C@§3
U.S. 593 (1960).



Supreme Court iAT&T Tech., Inc. v. Communications Workers of Ametidae first principle
is that “arbitration is a matter of contract and a party cannot be required to submit to arbitration
any dispute which he has regreed so to submif.”The second principle that the question of
arbitrability is an issue for judicial determinatidn.The third principle is that, in deciding
whether the parties have agreedubmit a particular dispute to arbitration, a court is not to rule
on the merits of the underlying claithsAnd finally, the Supreme Catinas stated that there is a
presumption of arbitrability and that doulstsould be resolved in favor of coverdge.

More recently, however, iGranite Rock Co. v. Internatal Brotherhood of Teamstets
the Supreme Court held that thegumption of arbitrability doesot override the principle that a
court may only submit to arbitration “ ‘those pliges . . . that the parties have agreed to
submit.’ ® The Supreme Court cautionétht the presumption shouite applied only “where it
reflects, and derives its legitimacy from, a judictonclusion that arbitration of a particular
dispute is what the parties intended becausé& #xpress agreement to arbitrate was validly

formed and . . . is legally enforceable and is best construed to encompass the Hispute.”

3 475 U.S. 643 (1986).

4 AT&T Tech 475 U.S. at 648. (citation omitted).
> |d. at 649 (citation omitted).

Id. (citation omitted).

" 1d. at 650 (citation omitted).

8 130 S. Ct. 2847 (2010).

®  Granite Rock130 S. Ct. at 2859 (quiotiriirst Options of Chicago, Inc. v. Kaplaf14 U.S. 938, 943
(1995)).

10 4.



Defendant seeks to compel arbitration unite two arbitratiorprovisions found in the
CBA and SPA. First, Article XIX, Section 1 of the CBA states:

Any Player dispute, controversy, claior disagreement (1) arising out of or
relating to the meaning of this Agreemeatd/or (2) arising oudf or relating to

the Standard Player Agreement or addendum, if any, or any alleged breach
thereof, shall be submitted to final and binding arbitration pursuant to the
procedure set forth herein. Playerdasies are not subft to arbitratiort?

Second, paragraph 13 of the SPA states:

Any dispute arising out of, or relating,tthis Agreement or any breach hereof,

will first be submitted to final and bding arbitration in accordance with the

terms of the CBA. The results of sualbitration proceedings shall be binding

upon the parties hereto, and judgment rbayentered upon the arbitration award

in any court having jurisdiction thereof . 12 .
Defendant argues that these adiitm provisions are especiallydad and that Plaintiff's claim
falls within these provisions because it iss&& on alleged breaches of the CBA and SPA.
Plaintiff disagrees, arguing thtite arbitration clauses are narrand therefore its claim does not
fall within their scope. In support of its argumenkaintiff cites Sectior? of Article XIX of the
CBA, which states in part:

Section 2: Initiation

A. A grievance may be itiated by the PHPA only.

B. A grievance must be initiated withgixty (60) days from the date of the

occurrence or non-occurrenoéthe event upon which ¢hgrievance is based, or

within sixty (60) days from the date on which the facts of the matter became

known or reasonably should have belkmown to the party initiating the

grievance, whichever is later. A Playered not be under contract to a Club at the

time a grievance relating to him arises otheg time such grievance is initiated or
processed.

' CBA, Doc. 1-2, p. 28.

12 SpA, Doc. 1-3, p. 2.



C. A party shall initiate a grievand®gy filing a written notice by certified

mail or fax with the otheparty. The notice shall spify the alleged action or

inaction giving rise to the grievancg.

Plaintiff asserts that because the PHPA is tHg party who can initiate a grievance, and thus
arbitration, Plaintiff's claim doesot fall within the CBA’s arbitrabn provision. Furthermore, it
asserts that because the SPA refers back to the CBA as the controlling agreement, and the CBA
only allows the PHPA to submit a grievanceerttihere is no provision under the SPA requiring
Plaintiff to arbitrate its claim.

The Court agrees. The Supreme Court has thald“arbitration is a matter of contract
and a party cannot be requiredstdomit to arbitration any disputehich he has not agreed so to
submit.™* Here, the CBA limits the submission grfievances to the PHPA. Therefore, under
the contract, Plaintiff cannatubmit its claim to arbitratn under the CBA. Furthermore,
because the SPA states that “diggut . . will first be submittetb final and binding arbitration
in accordance with the terms of the CBR the CBA controls the initiation of arbitration and
therefore the PHPA is the only party tisah submit a grievance under the SPA.

The Tenth Circuit analyzed samilar arbitration provision ifReid Burton Construction,
Inc. v. Carpenters Distric€ouncil of Southern Colorad8 In that case, the court determined

whether an employer’'s claim for breach of a no-strike clause in a collective bargaining

agreement between the employer and the uwias an arbitrable issue under the agreertent.

13 CBA, Doct. 1-2, p. 28.

14 AT&T Tech 475 U.S. at 648 (citation omitted).
15 SPA, Doc. 1-3, p. 2.

6 535 F.2d 598 (10th Cir. 1976).

17 Reid Burton 535 F.2d at 600-02.



The employer argued it was not required to suilisiclaim to arbitration because the grievance
procedure was limited to the suission of employee grievanc¥s. The grievance and
arbitration provisions in q#ion in that case stated:

In the event that a dispute arises involving the application or interpretation of the

terms of this agreement, reasonable dilident effort shdl be exerted by the

employee with the employer's repretdive, the employee contacting the

business representative through the stdyand/or the business representative

with the employer’s representative.

If the two parties are unabte reach a settlement, tdespute shall be reduced to

writing andthe aggrieved partghall notifythe other partythe dispute is being

referred to a Board of Adjustmefit.
The Tenth Circuit first examined the grievanmecedure outlined in the first paragraph above
and found it was ambiguous as to whethepleyees were limited tfiling grievances’ The
court then analyzed the second paragraph and fihatdhe references tthe aggrieved party”
and “the other party” were inchtive that either party could initiate the grievance procedure.
The Tenth Circuit found that either the emplogeithe employee could initiate a grievance and
thus either party’s claim®ald be subject to arbitratidA.

Here, Sections 2(b) and 2(@f) Article XIX of the CBA refer to “the party” initiating the
grievance and state the measures “the party” malst to bring a timely grievance with notice.

Unlike the provisions at issue Reid Burton however, the CBA is not ambiguous as to who can

initiate a grievance. Section 2(a) clearly stdlted the initiation of a grievance is limited to the

8 1d. at 602.
¥ .
2.
2.
2 .



PHPA. Although Sections 2(b) a2¢c) refer to “the party” ingiad of the PHPA, Sections 2(b)
and 2(c) must be read in conjunction witkecon 2(a), which clearly limits the filing of
grievances to the PHPA.

Defendant argues that the Court shouddph a South Dakota seaftcourt decision in
which the court held that a CHL team’s claimsiagt a player were subject to arbitration under
the Standard Player Agreementa&Collective Bargaining Agreemefit. This Court, however, is
not required to follow the decision of a South Dakstate court. Furthewore, Plaintiff failed to
attach the Standard Player Agreement desgribahe South Dakota’state court decision and
the Court has no way of knowing whether the taabion provision in tht agreement was the
same as set forth in the SPA.

Accordingly, the Court finds that Plaintiff's claim does not fall under the arbitration
provisions of the CBA and SPADefendant’'s motion to comperbitration and dismiss the
Complaint is denied.

IT IS ACCORDINGLY ORDERED this 15th day of July, 2013, that Defendant’'s
Motion to Compel Arbitration, Motion to Bimiss the Complaint (Doc. 6) is herddgNIED.

IT ISSO ORDERED.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE

% See Rapid City ProftHockey, LLC v. GrimaldiNo. 12-231 (S.D. Cir. Ct., March 22, 2012).



