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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

WIHO, L.L.C,,

Plaintiff,

VS. Case No. 12-CV-1386-EFM-GLR

MATT HUBBAUER,

Defendant.

MEMORANDUM AND ORDER

This case arises out of a dispute betwk&nntiff WIHO, L.L.C., a professional ice
hockey club, and its former employee, Defenddfatt Hubbauer. Plaintiff claims that
Defendant fraudulently misrepresented andéoncealed certain information regarding his
history of concussions to gaemployment with Plaintiff. Platiff claims that had it been
provided Defendant’s full medicdalistory, it would not have epioyed Defendant. Before the
Court is Defendant’s Motion for $umary Judgment (Doc. 52). Fihe reasons set forth below,
Defendant’s motion is granted jpart and denied in part.

l. Factual and Procedural Background
Plaintiff, a Kansas limited dbility company, is the formeswner of the pofessional ice

hockey club known as the “Wichita Thunder.” eTWichita Thunder is a member of the Central

1 In accordance with summarydigment procedures, the Court has feeth the uncontroverted facts,

and they are related in the light most favorable to the non-moving party.
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Hockey League. Defendant, a Canadian aitize a professional ickockey player who was
employed by Plaintiff.

In 2005, prior to his employment with Plafff Defendant suffered a concussion while
playing professional hockey forghColumbia Inferno. The repart one of Defendant’s treating
physicians, Dr. Evan Ekman, statthat he was doubtful Defemdavould return to playing
hockey. Defendant was also treated for bisctission by Dr. Anthony Kdmann, who stated in
his report that it would be “potentially dangerous” for Defendant to return to competitive hockey
play?

On or about October 3, 2010, just before his employment with Plaintiff, Defendant
underwent an orthopedic and medical physicah@ration performed by the Wichita Thunder’s
team physician, Dr. Kenneth Jaoss and his staff. Plaintiffli@ges that during the physical,
Defendant represented to Dr. Jansson and Histe& he had not hadny prior serious head
injuries. After the physical, Rintiff medically cleared Defend&to play hockey for the 2010-
2011 hockey season.

On October 13, 2010, Defendaitered into a Standardayer Agreement (“SPA”) to
play hockey for Plaintiff durig the 2010-2011 season. Under$fA, Defendant was obligated
to play one hockey season, beginning Octaber 2010, and Plaintiff was obligated to pay
Defendant $700.00 per weekhe SPA provides:

Player understands and recognizes thais kmmpeting with other players for a

position on the TEAM'’s roster. If at any &@nin the sole judgment of the TEAM,

PLAYER's skill and performance under this Agreement has not been satisfactory
as compared to that of the other players competing for positions in the CHL, then

2 Kaufmann Report, Doc. 54-2, p. 2.



the TEAM may release PLAYER and immediately terminate this Agreement
thereby ending the payments provided hetein.

The SPA also states: “Player agrees to reabthe time and place fixed by the TEAM and/or
CHL in excellent physical and mental conditiand to maintain this level of conditioning
throughout the term of this AgreemefitWith regard to player injury, the SPA states:

If PLAYER is injured in the performame of his services under this Agreement

and promptly reports such injury toetiTEAM’s physician or trainer, then (1)

PLAYER will receive such medical and hospital care during the term of this

Agreement as the TEAM’'s physicians may deem necessary; and (b) PLAYER

will continue to receive his weekly salary for the season of injury only and for no

subsequent period covered by this Agreeimasn PLAYER is physically unable to

perform all services required of himnder this Agreement because of such

injury.”

Before signing the SPA, Defendant did not disclus®laintiff or Dr. Jansson the opinions of
Drs. Ekman or Kaufmann. Defendant, however, denies being aware of Dr. Ekman’s and Dr.
Kaufmann’s opinions regarding his ability¢ontinue playing competitive hockey.

The SPA incorporates by reference @ellective Bargaining Agreement (“CBA”) for
the Central Hockey League. Under the CBA, Pifiirg obligated to provide all players on the
active roster and injured reserwith lodging during the season. The CBA also required Plaintiff
to obtain workers’ compensation coverage or ewan equivalent benefit to its players.

On October 15, 2010, Defendant sufferec¢cacussion while playing in a Wichita
Thunder hockey game in Tulsa, Oklahoma. @&\sesult of the concussion, Plaintiff placed

Defendant on injured reserve, andf@walant did not play for Plaifitifor the rest of the season.

On October 20, 2010, Defendant met with team gieys Dr. Richard Leu. Dr. Leu’s dictated

3 SPA, Doc. 53-2, p. 2.
4 SPA, Doc. 53-2, p. 1.

® SPA, Doc. 53-2, p. 2.



report from that appointment notddat Defendant reported thrée four previously diagnosed
concussions with the last one being seveealry prior. On November 10, 2010, Defendant met
with team physician Dr. Jansson. Dr. Janssdicsated report from thasppointment states:
“The patient states that he has had a historpo€gssions. He has played hockey all of his life.
He has had about four concussidrsn the year 1999 to the ye2004. He had done well until
recently.®

Dr. Jansson referred Defendant to Dr. Bételinger. The ditated report from
Defendant’'s November 11, 2010, appointment with@elinger states: “Thpatient reports at
least four ‘real concussions’ and multiple other hits of the head where he is uncertain whether he
had a concussion or not. The patient reportedsenot missed a game secondary to concussion
for the past five years until the recent problénDr. Grelinger’s reponvas sent to Dr. Jansson
and Plaintiff.

On April 22, 2011, Defendant initiated a clafion workers’ compensation benefits in the
Workers’ Compensation Court of the State ofadbloma. On January 4, 2013, the court awarded
Defendant workers’ compensation benefitghich included $23,912.00 in compensation for
temporary total disability from June 1, 2011, to May 6, 2012, and $17,732.70 for permanent
partial disability. The court also ordered Ridf to pay all reasonable and necessary medical
expenses incurred as a result of the injury, @leith miscellaneous travel expenses and court
costs. Plaintiff appealed the ad, and on appeal, the appellabeirt affirmed the award in part

and modified the award in part, reducing tb&l award for wage eopensation to $39,292.70.

¢ Jansson Report, Doc. 53-8, p. 1.

" Grelinger Report, Doc. 53-9, p. 1.



On September 4, 2012, Plafhfiled suit in the Distrct Court of Sedgwick County,
Kansas. Defendant removed the case to thisrtCon October 15, 2012Plaintiff alleges that
Defendant misrepresented his primedical history when he algd to be one of Plaintiff's
hockey players, that Plaintifelied on Defendant’s misrepresentations when entering into the
SPA, that Defendant’s misrepresentations wklse and fraudulent, and that Defendant’s
conduct was to Plaintiff's detriment. Plaintdfaims that had it known about Defendant’s true
medical history before entering into the SPRaintiff would not have employed him and
Defendant would not have suffdranother head injury. &htiff seeks damages of $2,500.00
for housing for Defendant, $16,100.00 in salary to Defendant, $41,368.61 in workers’
compensation benefits paid for Defende$2,500.00 for Defendant’s medical expenses, and
attorneys’ fees of $15,000.00 incurred in defiag the Oklahoma workers’ compensation
litigation. Defendant now moves for summary judgron Plaintiff's claim. The Court held a
hearing on Defendant’'s motion on August 6, 2014.

Il. Legal Standard

Summary judgment is appropriate if theoving party demonstrates that there is no
genuine issue as to any matefdt, and the movant is entitléd judgment as a matter of 1&w.

A fact is “material” when it is essential to tleéaim, and issues ofa€t are “genuine” if the
proffered evidence permits a reasonable jurgéoide the issue in either party’s favorThe

movant bears the initial burden of proof and mslsbw the lack of evidence on an essential

8 Fed. R. Civ. P. 56(c).

®  Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 2006).



element of the clair? If the movant carries this initidurden, the nonmovant that bears the
burden of persuasion at trial may not simplgtren its pleading but must instead “set forth
specific facts” that would be admissible in eande in the event of trial from which a rational
trier of fact could find for the nonmovaht. These facts must be clearly identified through
affidavits, deposition transcriptsy incorporated exhibits—colusory allegations alone cannot
survive a motion for summary judgméft. The Court views all evidence and reasonable
inferences in the light most favoratiethe party opposing summary judgméht.
lll.  Analysis

Defendant makes three arguments in suppdniomotion for summary judgment. First,
Defendant argues that the Court should grant susnjpdgment in his favor on Plaintiff's claim
because Plaintiff's claim is governed by the terof the SPA. Second, Defendant argues that
Plaintiff is precluded from recovering the werk’ compensation benefits paid to him under the
doctrines of collateral estoppel and res judicatand third, Defendant argues that Plaintiff
cannot recover the attorney'seis it expended in defending Dedant’'s workers’ compensation
claim. The Court will address each of Defendant’s arguments below.

A. Plaintiff's Theory of Recovery Is Not Barred by the SPA.

Defendant contends that aitiff's claim is governed by the terms of the SPA.

Defendant argues that it violatése SPA to allow Plaintiff to take back the benefits that

2 Thom v. Bristol-Myers Squibb G853 F.3d 848, 851 (10th Cir. 2003) (citiBglotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).

1 |d. (citing Fed. R. Civ. P. 56(e)).

12 Mitchell v. City of Moore, Okla.218 F.3d 1190, 1197 (10th Cir. 2000) (citiAdler v. Wal-Mart
Stores, Inc.144 F.3d 664, 670 (10th Cir. 1998)).

13 LifeWise Master Funding v. Telebar®?4 F.3d 917, 927 (10th Cir. 2004).



Defendant earned and was entitled to under theaint Defendant furtheasserts that even if
Plaintiff could establish &udulent inducement by Defendarthis conduct made the SPA
voidable, and because Plaintiff did not termentite SPA during the contract term, it cannot now
seek to void the contraahd recover the employment béteDefendant earned under it.

Plaintiff's response to Defendant’'s argumbas evolved from the time Plaintiff filed its
response brief. Throughout its response brief nBthargued that it isseeking to rescind the
SPA, and, thus it can recover the expensesciirred under the contract. At oral argument,
however, Plaintiff's attorney stated that he msidi the term “rescission” in Plaintiff's brief and
that Plaintiff is actually seeking to affirm tlwentract and recover the damages it incurred as a
result of Defendant’s alleged fralitl. Plaintiff argues that under Kansas law, it is entitled to
affirm the contract even though it was fullyrfe@med when it discovered Defendant’'s alleged
fraud. The Court agrees.

Under Kansas law, a party frdulently induced to enter into a contract has the right to
(1) rescind the contract or (2ffirm the contract, retain ¢hproperty the party received, and
recover damages for the difference in value betweat he receivednal what he should have
received™® A party must elect one of these remedfest cannot both resed the contract and

affirm the contract and sue for damages.

14 The Court notes that the Pretrial Order only states that Plaintéelsrg to recover for fraud. It does

not state whether Plaintiff is seeking to rescind the contract or affirm it and sue for darBagé€setrial Order,
Doc. 50, p. 7.

15 Beneke v. Bankers Mortg. Cd19 Kan. 105, 107, 237 P. 932, 934 (192®)dstrom v. Miller 227
Kan. 59, 69, 605 P.2d 545 (1980) (quotBeneke119 Kan. 105, 107, 237 P. 932, 934 (1925)).

6 Nordstrom 227 Kan. at 69, 605 P.2d at 555 (quofeneke119 Kan. at 107, 237 P. at 107).

7 4.



Furthermore, if a party does seek to affithe contract, partiagberformance of that
contract before discovery of the fraud does lpat a claim for fraud in the inducement. The
Kansas Supreme Court has held:

A party induced by fraudulent representatiomsenter into a contract which has

been partly performed before the disagvef the fraud, does not waive the fraud

by an election to affirm the contract,moplete its performance and retain what

was received under it, and is not precluded from recovering damages sustained by

reason of the fraud because of delay if his action is begun within the period fixed

by the statute of limitation'$.

Kansas courts have even extendled principle to allow a partto affirm a contract when it
discovers the fraud after the caatt has already been completéd.

Here, it's not clear from the parties’ briefdether Plaintiff disavered Defendant’s prior
concussive history during the tewhthe SPA or after it was completed. Regardless, Kansas law
allows Plaintiff to affirm the SPA and sue for the damages it sustained as a result of Defendant’s
alleged fraud. Defendant has mesented any argument to @ntrary. Indeed, Defendant’s
arguments focus solely on whether Plaintiff hasrilght to rescind the SPA after it was already

completed. Because Plaintiff is not seekingescind the contract, the Court denies summary

judgment on this issue. Plaiif claim will proceed to triaf®

18 Bushey v. Coffmarl09 Kan. 652, 201 P. 1103, Syl. 13 (19ZBe alscOehme v. Oehmd0 Kan.
App. 2d 73, 74, 691 P.2d 1325, 1326 (1984) Bushey v. Coffman. . the court held that a party to a partially
performed contract may affirm it armdso sue for fraudulent inducement.”).

19 See Oehmel0 Kan. App. 2d at 73, 691 P.2d at 1326 (“[A] party to a partially performed contract may
affirm it and also sue for fraudulent inducement. We selegally significant difference in that this contract was
fully performed.”).

20 The Pretrial Order indicates that the trial dockéirsgfor this case is October 7, 2014. Contrary to

the Court’s statement during oral argument, this date has not changed, and the Court has given this case a number
one civil setting.



B. Plaintiff Cannot Recover Defen@nt’'s Workers’ Compensation Award.

Defendant argues that Plaintiff is barrednfr seeking reimbursement of the workers’
compensation benefits awardechim under the doctrinesf collateral estoppeind res judicata.
“‘The preclusive effect of a ate court judgment in a subsequéederal lawsuit generally is
determined by the full faith and credit statu@8 U.S.C. § 1738, which ‘directs a federal court
to refer to the preclusion law of tt#tate in which judgment was rendered?* "This case
involves a prior Oklahoma Woeks’ Compensation Court casé@ hus, Oklahoma law governs
the preclusive effect of the workers’ compensation award.

Under Oklahoma law, “[tlhe doctrine of laderal estoppel, or issue preclusion, is
activated when an ultimate issue has beeterdened by a valid and final judgment—that
guestion cannot be relitigated by f@s, or their privies, to thprior adjudication in any future
lawsuit.”?®> “For issue preclusion topaly, the precise question asile must have been raised
and determined in the prior lawsuft” “The party relying on a claim of issue preclusion bears
the burden of establishing thattlprior litigation has actually determined the question of fact
sought to be precluded. The testvhether the fact in issue the second action is a question
which was actually determined in the first adjudicatith.”

According to Defendant, the Oklahoma Wenk Compensation Court reviewed the facts

and circumstances of Defendant’s claim and rdateed that he was &tled to benefits under

2L Brady v. UBS Financial Servs., In&38 F.3d 1319, 1327 (10th Cir. 2008) (quotMagrrese v. Am.
Acad. of Orthopaedic Surgeqrs/0 U.S. 373, 380 (1985)).

22 Carris v. John R. Thomas & Assoc., P.896 P.2d 522, 527 (Okla. 1995).
3 Reed v. JP Morgan Chase Bagk0 P.3d 140, 143 (Okla. 2011).

24 Carris, 896 P.2d at 528.



Oklahoma law. Defendant assditat it is now inappropriate fa Kansas court to re-evaluate
an award made by the Oklahoma Workers’ Corspgan Court. Plaintiff argues in response
that collateral estoppel does not apply becduseasserting a clairfor fraud and the Oklahoma
Workers’ Compensation Court does not havesgligtion to determine fraud in the inducement.
Plaintiff further argues that aipr award of workers’ compensatidenefits does not preclude a
separate tort action tecover for fraud.

The problem with Plaintiff's argument is that the cases it relies on are inapplicable to this
case. Plaintiff relies orState Insurance Fund v. Asarco, lAt.for the principle that the
Oklahoma Workers’ Compensation Court does Imate jurisdiction to determine whether a
contract was induced by fraudstate Insurance Fundowever, involved a dispute between a
workers’ compensation insurancarrier and the insured employ@ér. The issue before the
Oklahoma Supreme Court was whether the workasaipensation court had the jurisdiction to
determine coverage disputes betwéeinsurance carrier and the emplo¥feiThe court stated
that while the workers’ compensation court “is vested with exclusive jurisdiction to determine
the liability of employers anthsurance carriers to claimantader the Workers’ Compensation
Act,” the court does “not have rjgdiction to resolve all issugavolving insurance coverage
between the insured and the insufér.” The court specificallyheld that the workers’

compensation court did not have jurisdictiond&termine whether the insurance contract was

% 782 P.2d 113 (Okla. 1989).

% |d. at 113.
27 1d. at 114.
2 d.

-10-



void ab initio for fraud in the execution if the inkdity does not appear on the face of the
policy ®

Unlike State Insurance Fundhe dispute in this case between the employer and
employee regarding the employmerdntract. There is no tlaisparty insurance company or
insurance contract involved. The Oklahomapi®me Court did not indate in its decision
whether the Oklahoma Workers’ Compensation €bad jurisdiction to determine whether an
employment contract was void because of frauthe inducement, and the Court declines to
extend the holding istate Insurance Funtb apply to the employmeicbntract at issue in this
case’

Plaintiff cites Hefley v. Neely Insurance Agency, .[ficfor the principle that a prior
award of workers’ compensation benefits doespnetlude a separate t@ttion to recover for
fraud. This case involved a disputetween an insuram@gent and its client (a business owner
who was also the business’s sole employee)The agent procured workers’ compensation
insurance for the business ownerAfter the business owner was injured on the job, he applied

for, but was denied, workers’ compensatiomdfds because his policy did not contain the

2 |d. at 115.

30 At oral argument, Plaintiff also relied dhJ. Jefferies Truckline v. Grishar897 P.2d 637 (Okla.
1964), in support of its argument that the Oklahoma \tstkCompensation Court does not have jurisdiction to
determine fraud in the inducement. The Court does notleféetiesto stand for this proposition. Furthermore, in
that case, the Oklahoma Supreme Court held that fraudualsrepresentation of a prior medical condition does not
bar an employee’s right to recover workers’ compensation benefits under Oklahoméd.lan643. This is further
reason why Plaintiff cannot recover these benefits in this case.

31 954 p.3d 135 (Okla. 1998).
% |d. at 136.
B d.

-11-



special endorsement required for sole propreeto be covered undére Oklahoma Workers’
Compensation Act!

After the workers’ compensation court deshihim benefits, the business owner filed a
separate contract and tort actiin Oklahoma state district wd against the insurance agent
alleging that the agent failed tlisclose the need to obtain a special endorsement to ensure
coverage” The trial court granted the agent’s motion for summary judgment and the Oklahoma
Court of Appeals affirmed, both holding thaethusiness owner’s claim was barred by collateral
estoppel or res judicafd. The Oklahoma Supreme Court reverdedit found that collateral
estoppel and res judicata were @apiplicable because the workecompensation court did not
have the jurisdiction to decidthe tort and contract issuessaded in the district court
litigation.® The court noted that the workers’ coengation proceedings were initiated by the
business owner in his capacity as an employedhadtthe tort actionvas filed by the business
owner in his capacity as an employerThe court found that, unlike the workers’ compensation
proceeding, the business owner was seeking damag®rt and contract against his business
insurer for the insurer’s actions or inactions regarding the issuance of the*folicy.

Hefleyis not applicable to this caséJnlike the busiess owner iidefley, Plaintiff is not

seeking to recover damages that the Oklahdiorkers’ Compensation Court did not have

¥ d.
% .
% 1d. at 137.
37 1d. at 138.
¥ d.
% 1d. at 137.
0.
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jurisdiction to grant. Rather, Plaintiff is seegito recover the exact benefits that the Oklahoma
Workers’ Compensation Court had the authorityatal did award to Defendant in his workers’
compensation proceeding. Therefore, Plaintiff cannot reljedteyto assert that it is entitled to
such award.

The Court finds that collateral estoppears Plaintiff's receery of Defendant’s
workers’ compensation benefits. The OklalaokWorkers’ Compensation Court reviewed the
facts of Defendant’s claim for workers’ coemsation and decided, under Oklahoma law, that
Defendant was entitled to benefits. By seeking to recover such award in this action, Plaintiff is
essentially asking the Court teach the opposite conclusion. elourt declines to do so.
Defendant is therefore entitled to summangigment on Plaintiff'sclaim for Defendant’s
workers’ compensation awafd.

C. Plaintiff Cannot Recover Its Attorneys’ Fees From the Workers’
Compensation Proceedings.

In addition to Defendant’s workers’ comsation award, Plaintiff also seeks to recover
the attorneys’ fees it incurred while defending Def@nt’'s workers’ compensation claim. In its
response brief to Defendant’s Motion for Summauggment, Plaiift claims that it is entitled
to such fees because it is seeking to restiiedSPA and had there been no contract between
Plaintiff and Defendant, it wouldot have incurred these fees.

According to Plaintiff's statement at oratgument, Plaintiff is no longer seeking to

rescind the SPA. Regardless, however, of whiawory of recovery Plaintiff pursues, it cannot

* Defendant asserts that in addition to the $4166& workers’ compensation benefits awarded to

him, Plaintiff is also barred from recovering the $2,500.00 it paid for Defendant's medical expenses because th
Oklahoma Workers’ Compensation Court ordered Plaintifiap “all reasonable and necessary medical expenses”
incurred by Defendant because of his injurgeeWorkers’ Compensation Order, Doc. 53-11, p. 2. The Court
agrees, and thus, Plaintiff is also barred from recovering the $2,500.00 it paid for Deéfemdalical expenses.

-13-



recover its attorneys’ fees. Alse losing party, Plairffiwas not entitled to recover its attorneys’
fees in the Oklahoma workersompensation action. Collateraktoppel thus bars it from
recovering them here. Furthermore, the gdneila under Kansas law regarding recovery of
attorneys’ fees is that “ ‘in thabsence of any contractual atstory liability therefor, counsel
fees and related expenses are nobvemble as an element of damage¥’ Plaintiff has not
pointed to any contractual orastitory provisions that would alloit to recover its attorneys’
fees from the Oklahoma workers’ compensatiorecasherefore, the Court grants Defendant’s
motion for summary judgnm on this issue.

IT IS THEREFORE ORDERED that Defendant’s Motiorfor Summary Judgment
(Doc. 52) isGRANTED IN PART AND DENIED IN PART .

IT IS SO ORDERED.

Dated this 29th day of August, 2014.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE

42 Hawkinson v. Bennet265 Kan. 564, 575, 962 P.2d 445, 456 (1998) (qudiiighire Oil Co. v. Riffe
409 F.2d 1277, 1285 (10th Cir. 1969)).
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