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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RANDALL A. FISHER, )

)

)

Plaintiff, )

)

v )
) Case No. 12-1413-CM

)

WELLSFARGO ADVISORS, LLC, )

)

Defendant. )

)

MEMORANDUM AND ORDER

This removal case is before the court on ddéat Wells Fargo Advisors, LLC’s Motion to
Confirm Arbitration Award and for Judgment (Doc. 4)his case proceededadbitration pursuant to
rules of the Financial Industry Regulatory Authorlty;. (“FINRA”). The arbiration panel entered an
award in favor of defendant and against plaimtiffhe amount of $48,172.61, plus interest at the rate
of 10% per annum, attorney’s fees, and costscalaulate this sum, the panel offset an award for
plaintiff by an award for defendant.

Plaintiff Randall A. Fisher originally filed thcase in the Distric€ourt of Finney County,
Kansas by filing an Amended Original ApplicatitmVacate Arbitration Awat. His application is

also now before this court (Doc. 1-1). In his application, plaintiff conteradgsta court should vacat]

D

the arbitration award because of the “panel’syatiejal misconduct before and during the hearing held
on this case.” (Doc. 1-1 at 5.) The substangadaiftiff's applicationhowever, does not discuss
actual misconduct by the panel, but rather disgodecisions that plaintiff believes the panel

erroneously made.
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Defendant removed the case to ttusirt and filed (1) an answgr plaintiff's application and
(2) a motion for confirmation of therbitration award. Plaintiff faittto timely respond to the motion
for confirmation, and the court enéel an order to show cause whg motion should not be granted
as unopposed. Plaintiff did naspond to the court’s order.

Defendant’s motion is therefobefore the court with no format¢sponse from plaintiff, but
with plaintiff's original applicéion to vacate in the record. Theurt could consider defendant’s
motion uncontested pursuant to D. Kan. Rule 7.4{fbthe interest of juste;, however, the court will
consider the content of plaintiff'application to vacate when ewaling the merits of defendant’s
motion for confirmation.

The Federal Arbitration Act FAA”) governs this disputeln re Arbitration Between Ins.
Intermediaries, Inc., & Hébor Underwriters, Inc. No. 02-2156-JWL, 200%/L 1602417, at *2 n.1
(D. Kan. July 17, 2002) (holding that federal law goveawsn when an agreement states that state
applies) (citations omitted). Under the FAA, guest for a confirmation @&n arbitration award unde
9 U.S.C. 8§ 9is intended to be summary: the ttaay only deny confirmation if an award has been
corrected, vacated or modified in amtance with the FAA. 9 U.S.C. § Bt re Arbitration Between
Ins. Intermediaries, Inc., & Harbor Underwriters, InR2002 WL 1602417, at *Zee also Ketchum v.
Prudential Bache Sec., In@10 F. Supp. 300, 301 (D. Kan. 1989) ¢hog that absent a statutory
basis for modification or vacatur, tdestrict court’s task is to confin the arbitrator’s final award as
mandated by 8 9 of the FAA). Section 10 of théAFpermits a federal district court to vacate an
arbitration award under gnfour circumstances:

(1) where the award was procureddmyruption, fraud, or undue means;

(2) where there was evident partiality or corruption in the arbitrators, or either of them;

(3) where the arbitrators wegglilty of misconduct in refusg to postpone the hearing,

upon sufficient cause shown, or in refusindgné@r evidence pertineand material to

the controversy; or of any other misbehaag which the rights of any party have been
prejudiced; or

law



(4) where the arbitrators exceeded their powarsp imperfectly executed them that a
mutual, final, and definite award upon the subject matter submitted was not made.

9 U.S.C. 8§ 10. A courtis limited to the reasonsreearated in 8§ 10 plus a “handful of judicially
created reasons,” including violatiohpublic policy, manifest disregard of the law, and denial of a
fundamentally fair hearingSheldon v. Vermontg69 F.3d 1202, 1206 (10th Cir. 2004¢g also
Denver & Rio Grande W. R.R. v. Union Pac. RIR9 F.3d 847, 849 (10th Cir. 198 But see Legacy
Trading Co. v. Hoffmar363 F. App’x 633, 635 n.2 (10th Cir. 2010) (noting an argument that the
judicially-created exceptions noriger exist as grounds). Outsmfehese limited circumstances, an
arbitration award must be confirmeBenver & Rio Grande W. R.RL19 F.3d at 849. Errors in eithg
the arbitrator’s factual findings amterpretation of the law (unless that interpretation shows a man
disregard of controlling law) do nqistify review or reversal on the merits of the controveldy at
849. “By agreeing to arbitrate party ‘trades the proceduresdaopportunity for review of the
courtroom for the simplicity, informajit and expedition of arbitration.”Gilmer v. Interstate/Johnsot
Lane Corp, 500 U.S. 20, 31 (1991) (quotingjitsubishi Motors Corp. VSoler Chrysler-Plymouth,
Inc., 473 U.S. 614, 628 (1985)).

The Tenth Circuit has emphasizbis limited review standardDurkin v. CIGNA Prop. &
Cas. Corp. 986 F. Supp. 1356, 1357-58 (D. Kan. 1997) (ciARyV Exploration Corp. v. Aguirrd5
F.3d 1455, 1463 (10th Cir. 1995%ge also Hollern v. Wachovia Sec., J@58 F.3d 1169, 1172 (10th
Cir. 2006);Brown v. Coleman Cp220 F.3d 1180, 1182 (10th Cir. 2000). The court affords the
arbitrator’s decision “[m]Jaximum deferenceplying a standard of veew that “is among the
narrowest known to law.Durkin, 986 F. Supp. at 1358 (interrgalotation marks and citation
omitted);see also Bowen v. Amoco Pipeline,@54 F.3d 925, 932 (10th Cir. 2001). Once an

arbitration award is entered, therefore, the findhiyt courts should afford the arbitration process
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weighs heavily in favor of the awdirand courts must exercise greatition when asked to set aside
award.

Finally, consistent with this substantial defece given to arbitrain proceedings, the party
seeking to vacate an arbitratiaward bears the burden to show that one of the limited grounds fo
setting aside the award is mé&toungs v. Am. Nutrition, Inc537 F.3d 1135, 1141 (10th Cir. 2008)
(holding that it is “the burden dhe [party seeking to have thevard vacated] to provide the court
with the evidence to support [his] arguments facating the arbitrator's award”) (citation omitted).
That burden is heavyld. (citation omitted).

With these standards in miritie court turns to plaintif§ application to vacate and
defendant’s motion for confirmation. Unless the tguants plaintiff's aplication, it must grant
defendant’s motion. In his applican, plaintiff asks the court to vacate the arbitration award for tw
reasons: the arbitrators (1) exceddheir powers under the FINRA rules; and (2) conducted the
hearing in such a way as to substantially prejudieeitihts of plaintiff. Spcifically, plaintiff claims
that the panel should not\elet defendant present certain documents atahgriy because they we
not produced to plaintiff in accordance with FINRAes. By allowing defendant to present the
documents, plaintiff claims, the panel deprivednifiof the ability to prepare a full defense.

Plaintiff has failed to show that the panel eggghin any behavior entitling him to have the
award vacated. Plaintiff has offered little métiian unsupported allegatioatpotentially incorrect
discovery decisions. In fact, many of his comlacenter on defendant®nduct—not the conduct
of the arbitration panel.Sge, e.gDoc. 1-1 at 6-7 (“As the hitration proceeding progressed,
[defendant] repeatedly engaged in impropscovery tactics.”; “[Defendant’s] misconduct was
exacerbated when, on June 22, 2012—just six weeksehtbie hearing—[defendant] identified . . .

those exhibits it would use at the final hearing .).) .Even if the court assumes that the panel errg
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in allowing defendant to present certain docutsiesuch error did not deprive plaintiff of a
fundamentally fair hearingSee Bowles Fin. Group, Inc. v. Stifel Nicolaus &,@@.F.3d 1010, 1012
(10th Cir. 1994) (“A fundamentally fair hearinggugres only notice, opporturito be heard, and to
present relevant and material evidence andnaegi before the decisionmakers and that the
decisionmakers are not infected with biasAnd making erroneous discovery and evidentiary
decisions is a far cry from miscondu@ee Merrill Lynch v. Whitney19 F. App’x 826, 832 (10th
Cir. 2011) (“It is not enough for [ehallenging party] to show th#te arbitration panel committed an
error or even a serious error.Hpllern v. Wachovia Secs., 1nd58 F.3d 1169, 1176 (10th Cir. 2006
(“Errors in an arbitration panel’'sterpretation or application of thewaare generally not reversible.”).
Plaintiff simply claims that thpanel was wrong when it allowed defendant to present documents|at the
hearing that prejudiced plaintiff. This discoy@nd evidentiary decision was one committed to the
discretion of the panel. Error the decision is not cause for vaogtthe arbitration award. Because]
plaintiff has not offered a valid reason for vacgtihe award, the court will confirm the award.
Finally, defendant asks the cotw sanction plaintiff's coursd for seeking to have the
arbitration award vacatédWhere an attorney unjustifiably multiplies proceedings by seeking to
vacate an arbitration award on a fiqpletely meritless” basis, he may be subject to sanctibiviA

Int’l, Inc. v. QwesCommc’'ns Int’l, Inc. 585 F.3d 1341, 1345 (10th Cir. 2009) (“If we permit partie

)

who lose an arbitration to freelijigate their cases in court, arbitration will do nothing to reduce
congestion in the judicial system; dispute resohlutvill be slower instead of faster and reaching a
final decision will cost more instead of less’Ewis v. Circuit City Stores. Inc500 F.3d 1140, 1153

(10th Cir. 2007) (providing that sanctions guant to 28 U.S.C. § 1927 are warranted where

Defendant does not actually specifattit seeks payment from counsel rattiean plaintiff himself, but cites cases

applying 28 U.S.C. 81927, which allows the court to assess costs, expenses, and fees against an attorney for
multiplying proceedings. The court theyef relies on defendant’s citation of 19in determining the authority unde
which defendant seeks sanctions.
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arguments are “completely meritless”) (internal @tioh marks and citation omitted). Section 1927
provides that “[a]ny attorney . . . who so multgdithe proceedings in any case unreasonably and
vexatiously may be required by the court tosfatpersonally the excess costs, expenses, and

attorneys’ fees reasonably incurred because of such conduct.” 28 U.S.C. § 1927. Sanctions m
imposed under § 1927 “for conduct that, viewed objettivmanifests either tantional or reckless
disregard of the attorneytuties to the court.’Braley v. Campbell832 F.2d 1504, 1512 (10th Cir.

1987). Like Federal Rule of Civil Procedure 1% tourt must apply an objective standard, and

subjective bad faith is not a necessary showinggtication of 8 1927 sanotis. Because § 1927 is

penal in nature, an award should only be mauteifistances evidencing a serious and standard
disregard for the orderly processjastice” and the court must be ave of the “need to ensure that

the statute does not dampen atéysi zealous representation oéihclients’ interests. . . .Ford

Audio Video Sys., Inc. v. AMX Corp., Indos. 97-6169, 97-6171, 1998 WL 658386, at *3 (10th Cifr.

Sept. 15, 1998) (quotingreiling v. Peugeot Motors of Am., In@68 F.2d 1159, 1165 (10th Cir.
1985) (internal quotations omitted)).

On a more detailed record, it is possible thi case could be an appropriate one for
sanctions—Iargely because of the strong federal poli€gvor of arbitration. Plaintiff’'s counsel has
not, however, relentlessly pursued this case. Tadhgary, after filing his gplication in state court,
he has all but abandoned the cause. He did nmdbmdgo defendant’s motion to vacate or the court

order to show cause. He does not have a long refqrarsuing frivolous ayjuments or wasting court
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time or resources. And, while filing an applicatimay have proven unsuccessful, reasonable strategic

and legal bases arguably support the decision to do so.
Plaintiff's arguments for vacatg the award lack merit. Bah absence of merit does not

automatically equate to “intentional or recklessrelyard of the attorney’s duties to the couBraley,




832 F.3d at 1512. Defendant has not shown thataiw should sanction plaintiff's counsel for filing
the application to vacatée arbitration award.

IT ISTHEREFORE ORDERED that plaintiffs Amended Original Application to Vacate
Arbitration Award (Doc. 1-1) is denied.

IT ISFURTHER ORDERED that defendant’s Motion toddfirm Arbitration Award and for
Judgment (Doc. 4) is granted in part and denigghi  The court confirms the award but declines t
impose sanctions.

Dated this__17th  day ofddember, 2012, at Kansas City, Kansas.

g/ Carlos Murgia

CARLOSMURGUIA
United States District Judge
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