
  I N THE UNI TED STATES DI STRI CT COURT 
                          FOR THE DISTRI CT OF KANSAS 
 
 
MARK MOFFETT,  
 
  Plaint iff,   
 
v.         No. 12-1443-SAC    
 
MI CHAEL J. ASTRUE, 
Com m issioner of Social Security, 
 
  Defendant . 
 
 
    MEMORANDUM AND ORDER 
 
 This is an act ion reviewing the final decision of the Com m issioner of 

Social Security denying the plaint iff disabilit y insurance benefits. The m at ter 

has been fully br iefed by the part ies. 

I . Genera l lega l standards  

 The court 's standard of review is set  forth in 42 U.S.C. § 405(g) , which 

provides that  “ the findings of the Com m issioner as to any fact , if supported 

by substant ial evidence, shall be conclusive.”  The court  reviews the 

Com m issioner 's decision to determ ine only whether the decision was 

supported by substant ial evidence and whether the Com m issioner applied 

the correct  legal standards. Glenn v. Shalala,  21 F.3d 983, 984 (10th Cir. 

1994) . Substant ial evidence requires m ore than a scint illa, but  less than a 

preponderance, and is sat isfied by such evidence that  a reasonable m ind 

m ight  accept  to support  the conclusion. The determ inat ion of whether 

Moffett v. Social Security Administration, Commissioner of Doc. 23

Dockets.Justia.com

http://dockets.justia.com/docket/kansas/ksdce/6:2012cv01443/89739/
http://docs.justia.com/cases/federal/district-courts/kansas/ksdce/6:2012cv01443/89739/23/
http://dockets.justia.com/


2 
 

substant ial evidence supports the Com m issioner 's decision is not  sim ply a 

quant itat ive exercise, for evidence is not  substant ial if it  is overwhelm ed by 

other evidence or if it  really const itutes m ere conclusion. Ray v. Bowen,  865 

F.2d 222, 224 (10th Cir. 1989) . Although the court  is not  to reweigh the 

evidence, it  will not  m echanically accept  the findings of the Com m issioner. 

The court  should exam ine the record as a whole, including whatever in the 

record fair ly det racts from  the weight  of the Com m issioner 's decision and, on 

that  basis, determ ine if the substant iality of the evidence test  has been m et . 

Glenn,  21 F.3d at  984. 

 The Social Security Act  provides that  an individual shall be determ ined 

to be under a disabilit y only if the claim ant  establishes that  he has a physical 

or m ental im pairm ent  expected to result  in death or last  for a cont inuous 

period of twelve m onths which prevents him  from  engaging in substant ial 

gainful act ivity (SGA) . The claim ant 's physical or m ental im pairm ent  or 

im pairm ents m ust  be of such severity that  he is not  only unable to perform  

his previous work but  cannot , considering his age, educat ion, and work 

experience, engage in any other kind of substant ial gainful work which exists 

in the nat ional econom y. 42 U.S.C. § 423(d) . 

 The Com m issioner has established a five-step sequent ial evaluat ion 

process to determ ine disabilit y. I f at  any step a finding of disabilit y or non-

disabilit y can be m ade, the Com m issioner will not  review the claim  further. 

At  step one, the agency will find non-disabilit y unless the claim ant  can show 
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that  he is not  working at  a “substant ial gainful act ivity.”  At  step two, the 

agency will find non-disabilit y unless the claim ant  shows that  he has a 

“severe im pairm ent ,”  which is defined as any “ im pairm ent  or com binat ion of 

im pairm ents which significant ly lim its [ the claim ant 's]  physical or m ental 

abilit y to do basic work act ivit ies.”  At  step three, the agency determ ines 

whether the im pairm ent  which enabled the claim ant  to survive step two is 

on the list  of im pairm ents presum ed severe enough to render one disabled. 

I f not , the inquiry proceeds to step four, at  which the agency assesses 

whether the claim ant  can do his previous work;  unless the claim ant  shows 

that  he cannot  perform  his previous work, he is determ ined not  to be 

disabled. I f the claim ant  survives step four, the fifth and final step requires 

the agency to consider vocat ional factors ( the claim ant 's age, educat ion, and 

past  work experience)  and to determ ine whether the claim ant  is capable of 

perform ing other jobs exist ing in significant  num bers in the nat ional 

econom y. Barnhart  v. Thom as, 540 U.S. 20, 24-25 (2003) . 

  The claim ant  bears the burden of proof through step four of the 

analysis. Nielson v. Sullivan,  992 F.2d 1118, 1120 (10th Cir. 1993) . At  step 

five, the burden shifts to the Com m issioner to show that  the claim ant  can 

perform  other work that  exists in the nat ional econom y. Nielson,  992 F.2d at  

1120;  Thom pson v. Sullivan,  987 F.2d 1482, 1487 (10th Cir. 1993) . The 

Com m issioner m eets this burden if the decision is supported by substant ial 

evidence. Thom pson,  987 F.2d at  1487. 
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 Before going from  step three to step four, the agency will assess the 

claim ant 's residual funct ional capacity (RFC) . This RFC assessm ent  is used to 

evaluate the claim  at  both step four and step five. 20 C.F.R. §§ 

404.1520(a) (4) , 404.1520(e, f,  g) ;  416. 920(a) (4) , 416. 920 (e, f,  g) . 

I I . H istory of case  

 Plaint iff is insured for disabilit y insurance benefits from  May 25, 2000 

through Decem ber 31, 2002.1 He alleges disabilit y based on ankle pain and 

m ental im pairm ents during that  t im e. At  step one, the ALJ found that  

plaint iff had not  engaged in substant ial gainful act ivity since plaint iff 's 

alleged onset  date of disabilit y. At  step two, the ALJ found that  plaint iff had 

the following severe im pairm ents:  status post  left  ankle fracture with open 

reduct ion and internal fixat ion, and degenerat ive arthr it is of the left  ankle 

secondary to that  fracture. The ALJ added that  plaint iff had been diagnosed 

with affect ive disorder of m ajor depression and alcohol abuse disorder. At  

step three, the ALJ determ ined that  plaint iff 's im pairm ents did not  m eet  or 

equal a listed im pairm ent .  

 The ALJ found that  plaint iff had the RFC to perform  sedentary work, 

with the following except ions:   

[ Plaint iff]  is lim ited to no m ore than occasional postural m aneuvers 
such as balance, stoop, kneel, crouch, crawl, or clim b ram ps and 
stairs. He m ust  avoid clim bing ladders, ropes and scaffolds. He is 
lim ited to occupat ions that  do not  require exposure to dangerous 

                                    
1 This period com m ended the day after Plaint iff received a final ALJ decision denying his 
previous applicat ion for disability benefits. Plaint iff was found disabled as of Novem ber 23, 
2009 on his Supplemental Security I ncome applicat ion. 
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m achinery or unprotected heights. He is lim ited to the perform ance of 
sim ple, rout ine, repet it ive tasks. I n addit ion, he is lim ited to not  m ore 
than occasional interact ion with co-workers and the general public. 
Finally, the occupat ion m ust  allow him  to elevate one leg to footstool 
height . 
 

Dk. 10, Exh., 2, p. 18. After determ ining plaint iff 's RFC, the ALJ found at  

step four that  plaint iff was unable to perform  any past  relevant  work. At  step 

five, the ALJ determ ined that  plaint iff could perform  other jobs that  exist  in 

significant  num bers in the nat ional econom y. Therefore, the ALJ concluded 

that  plaint iff was not  disabled. Plaint iff challenges the ALJ’s RFC findings. 

I I I . Does substant ia l evidence support  the ALJ’s RFC findings? 

 W orkers’ com pensat ion ra t ings 

 I n determ ining plaint iff’s RFC, the ALJ relied in part  on the opinions of 

doctors who rated plaint iff for purposes of workers com pensat ion in 1997 

and 1999. The ALJ found the rat ings to be “ rather insignificant  lim itat ions,”  

rather than the type that  would be expected to prevent  all work act ivity in 

the future. And Dr. Olsen, D.O., believed plaint iff was a candidate for 

sedentary work at  that  t im e. (Tr. 465) . Plaint iff’s m edical providers and his 

m ental healthcare providers believed plaint iff would do well in vocat ional 

rehabilitat ion t raining, and did not  im pose significant  rest r ict ions. This shows 

their  belief that  plaint iff was capable of working at  the relevant  t im e. 

  Plaint iff contends these assessm ents are irrelevant  and stale since 

they were superseded by Dr. Harbin’s 2002 evaluat ion of plaint iff’s 

progressive condit ion, and were done during a t im e when plaint iff was 
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undergoing surgery and at tending vocat ional rehabilitat ion. The record 

reflects that  the ALJ knew the dates of all of these opinions and that  plaint iff 

had two surgeries and at tended vocat ional rehabilitat ion during that  t im e 

fram e. For the ALJ to have considered the workers’ com pensat ion 

assessm ents to the extent  they revealed plaint iff’s progressive condit ion 

im m ediately before the insured period was proper. 

 Consultants 

 The ALJ also credited the opinions of m edical consultant  Dr. Warren, 

M.D. and psychological consultant  Dr. Schulm an, PhD. Dr. Warren found 

plaint iff’s allegat ions to be “part ly credible,”  agreeing that  plaint iff had 

“ im pairm ent  that  lim its funct ional capacity,”  but  concluding that  there was 

“ insufficient  evidence to establish impairm ent ”  during the relevant  period. 

(Tr. 344-50) . Dr. Schulm an found that  plaint iff had the psychological abilit y 

to funct ion in the workplace and to m eet  work standards, with certain 

lim itat ions (Tr. 357-60) . Plaint iff does not  challenge the ALJ’s reliance on 

these opinions. 

 Dr. Harbin’s opinion 

 Plaint iff contends that  the ALJ erred by ignoring a m edical source 

statem ent  of t reat ing physician Hardin rather than giving it  cont rolling 

weight . Where an opinion of a t reat ing physician is "well supported by 

clinical and laboratory diagnost ic techniques and... not  inconsistent  with 

other substant ial evidence in the record,"  it  m erits cont rolling weight . 
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Castellano v. Secretary Of Health And Hum an Services,  26 F.3d 1027, 1029, 

(10th Cir. 1994) ;  404.1527(a) (2) , 416.927(a) (2) . 

 I n February of 2011, Dr. Harbin com pleted a m edical source statem ent  

quest ionnaire stat ing that  Plaint iff had advanced t raum at ic arthr it is in his left  

ankle that  severely rest r icted his ability to stand, lift ,  and carry. Dr. Harbin 

based his 2011 opinion on Plaint iff’s left  ankle advanced t raum at ic 

osteoarthrit is, the x- ray findings, and the possibilit y that  plaint iff m ay need 

addit ional surgery to rem ain am bulatory (Tr. 645) . I t  was thus well 

supported by clinical and laboratory diagnost ic techniques.  

  Dr. Harbin opined that  Plaint iff could stand and/ or walk for less than 

one hour per day, could sit  cont inuously for less than fifteen m inutes at  a 

t im e, and needed to lie down occasionally during the day to relieve pain. 

When asked whether “ these im pairm ents”  were present  before 12/ 31/ 2002, 

Dr. Harbin answered “yes.”  (Tr. 645) . Pet it ioner contends that  “ these 

im pairm ents”  are the lim itat ions on sit t ing, standing, walking, and lying 

down, noted above. But  that  reading cont radicts the plain language of the 

form , as it  did not  ask the doctor to ident ify plaint iff’s im pairm ents, but  

instead asked his opinion of what  the pat ient  could do “despite his 

im pairm ents.”  (Tr. 644)  (em phasis added) . Given the plain language of the 

form , plaint iff’s “ im pairm ent ”  was the advanced t raum at ic arthr it is in his left  

ankle. Further, const ruing the language of the form  in this way is consistent  

with the term  “ im pairm ent ”  as used in the five-step sequent ial evaluat ion 
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process to determ ine disabilit y. Dr. Harbin did not  indicate that  any of the 

lim itat ions he im posed because of plaint iff’s im pairm ent  were necessary in 

2000-2002. Nor did he give an ult im ate opinion on whether plaint iff had the 

physical abilit y to m aintain gainful em ploym ent  by sit t ing with his leg 

elevated or otherwise during the insured period. Dr. Harbin’s opinion was 

thus only m arginally m aterial to the relevant  t im e period, at  best . 

 The ALJ’s decision specifically references Dr. Harbin’s t reatm ent , 

although it  does not  specify the weight  given to his opinion. The ALJ 

recognized that  plaint iff’s August  of 2002 appointm ent  with Dr. Harbin was 

the only m edical t reatm ent  sought  by plaint iff during the relevant  period:   

There is no m edical evidence of record during the port ion of the period 
at  issue from  May 2000, when [ plaint iff]  did not  return for m ental 
health t reatm ent  in Denver, unt il August  19, 2002 when he saw Gary 
Harbin, M.D. com plaining of ankle pain. … Dr. Harbin prescribed an 
ankle and foot  orthot ic for the claim ant  to take pressure off the injured 
area of the ankle. He did not  require further t reatm ent  from  Dr. Harbin 
unt il Septem ber 2010. 
 

Tr. 21. 
 
 The very next  paragraph of the ALJ’s decision m akes clear that  the ALJ 

tacit ly rejected the lim itat ions noted by Dr. Harbin, finding them  

cont radicted by plaint iff’s own test im ony:  

 Based on the claim ant ’s test im ony, it  appears that  he had been 
successfully at tending and com plet ing college classes a year by the 
t im e he got  the above t reatm ent . After this appointm ent , he cont inued 
to successfully at tend and com plete college courses despite any 
dist ract ion. He was successful in his college classes after he returned 
to Kansas and stayed there as his counselor had recom m ended. I f he 
could m anage the com plex subject  m at ter of college courses, at tend 
the classes and successfully com plete the classes, even at  som ewhat  
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less than a full load of classes, he could have perform ed sim ple rout ine 
and repet it ive work. 

 
Tr. 21. The ALJ thus rejected Dr. Harbin’s opinion on the extent  of plaint iff’s 

lim itat ions, finding it  inconsistent  with other substant ial evidence in the 

record as to plaint iff’s abilit ies during 2000-2002. See Robinson v. Barnhart ,  

366 F.3d 1078, 1082 (10th Cir. 2004) . Where the ALJ does not  expressly 

state the weight  given a t reat ing physician’s opinion, but  “ [ the court ]  can tell 

from  the decision that  the ALJ declined to give cont rolling weight  to [ a 

t reat ing physician’s]  opinion, [ the court ]  will not  reverse on this ground.”  

Mays v. Colvin,  739 F.3d 569, 575 (10th Cir. 2014) .  

 The ALJ properly dism issed Dr. Harbin’s conclusions. I n cont radict ion 

to Dr. Harbin’s statem ent  in 2011 that  Plaint iff could sit  only for fifteen 

m inutes at  a t im e, Plaint iff test ified that  pr ior to 2002, sit t ing did not  bother 

him  as m uch, and he could sit  for one or two hours without  changing 

posit ions (Tr. 46-47, 644) . And plaint iff dem onst rated his abilit y in 2001-02 

to sit  and to walk and to concent rate sufficient ly to at tend college classes 

and succeed in them . As noted above, Dr. Harbin’s lim itat ions stated in his 

2011 opinion were not  shown to be sufficient ly related to the relevant  

period. But  even if these lim itat ions related to the relevant  period, they were 

cont radicted by other substant ial evidence,  i.e. ,  plaint iff’s test im ony and the 

other evidence noted by the ALJ. 

 Nor has plaint iff shown how the ALJ’s RFC is inconsistent  with Dr. 

Harbin’s findings. Any error by an ALJ in failing to specify the weight  
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accorded to a m ental-status form  com pleted by a t reated physician in 

denying claim ant 's applicat ions for Social Security disabilit y insurance 

benefits is harm less where the work- related lim itat ions on the form  are not  

inconsistent  with the ALJ's RFC. Keyes-Zachary v. Ast rue,  695 F.3d 1156, 

1165 (10th Cir. 2012) . Plaint iff contends that  he could not  do sedentary 

work while lying down or reclining per Dr. Harbin’s lim itat ions. But  ly ing 

down during breaks or lunch periods during an eight  hour day is consistent  

with the RFC, with Dr. Harbin’s opinion that  he lie down “occasionally,”  and 

with the vocat ional expert ’s finding that  he could do sedentary work. And 

plaint iff’s assert ion that  he needed to elevate his leg while seated to a height  

greater than would be perm it ted at  sedentary work is not  supported by the 

record.     

 The ALJ’s decision notes the length of t reatm ent , the lack of frequency 

of exam inat ion, and the nature and extent  of the t reatm ent  relat ionship 

plaint iff had with Dr. Harbin. The court  will not  insist  on a factor-by- factor 

analysis so long as the “ALJ's decision [ is]  ‘sufficient ly specific to m ake clear 

… the weight  the adjudicator gave to the t reat ing source's m edical opinion 

and the reasons for that  weight . ’ “  Oldham  v. Ast rue,  509 F.3d 1254, 1258 

(10th Cir. 2007)  (quot ing Watkins v. Barnhart ,  350 F.3d 1297, 1300 (10th 

Cir. 2003) .  

 The ALJ properly considered the m inim al m edical t reatm ent  plaint iff 

received for his ankle during the relevant  t im e. After his 1999 surgery and 
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related rehabilitat ion, plaint iff did not  seek t reatm ent  for his ankle unt il he 

received an orthot ic ankle brace from  Dr. Harbin in August  of 2002. 

Plaint iff saw Dr. Harbin only once during the relevant  period, and none 

during the eight  year period following it .  The ALJ did not  im ply that  Plaint iff’s 

m inim al t reatm ent  alone proved that  he was not  disabled;  rather, the ALJ 

properly considered Plaint iff’s t reatm ent  history as one factor in evaluat ing 

his credibilit y. See 20 C.F.R. § 404.1529(c) (3) (v) . 

 Pain analysis 

  Plaint iff alleges that  the ALJ’s failure to consider Dr. Harbin's opinions, 

and the exam inat ion and x- rays that  support  them , also doom s the ALJ's 

pain analysis. But  the ALJ did consider Dr. Harbin’s opinion and Plaint iff does 

not  point  to evidence of record that  would establish that  he suffered 

disabling pain during the relevant  period.  

         A disabilit y claim ant 's com plaints of disabling pain are evaluated using 

the three-step analysis set  out  in Luna v. Bowen,  834 F.2d 161 (10th Cir. 

1987) . 

Under Luna an ALJ faced with a claim  of disabling pain is 
required to consider and determ ine (1)  whether the claim ant  
established a pain-producing impairm ent  by object ive m edical 
evidence;  (2)  if so, whether the im pairm ent  is reasonably 
expected to produce som e pain of the sort  alleged (what  we 
term  a “ loose nexus” ) ;  and (3)  if so, whether, considering all the 
evidence, both object ive and subject ive, the claim ant 's pain was 
in fact  disabling. I d.  at  163–64. 
 
 Evidence the ALJ should consider includes such item s as “a 
claim ant 's persistent  at tem pts to find relief for h[ er]  pain and 
h[ er]  willingness to t ry any t reatm ent  prescribed, regular use of 
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crutches or a cane, regular contact  with a doctor, and the 
possibilit y that  psychological disorders com bine with physical 
problem s”  and “ the claim ant 's daily act ivit ies, and the dosage, 
effect iveness, and side effects of m edicat ion.”  I d.  at  165–66. But  
so long as the ALJ “sets forth the specific evidence he relies on in 
evaluat ing the claim ant 's credibilit y,”  he need not  m ake a 
“ form alist ic factor-by- factor recitat ion of the evidence.”  See 
Qualls v. Apfel,  206 F.3d 1368, 1372 (10th Cir. 2000) . Again, 
com m on sense, not  technical perfect ion, is our guide. 
 

Keyes-Zachary,  695 F.3d at  1167. 

 The ALJ com plied with this law, addressing nearly all of the factors 

noted above. I n assessing plaint iff’s pain, the ALJ noted that  plaint iff had not  

been prescribed st rong pain m edicat ions during the relevant  period, and that  

he took no prescript ion pain m edicat ions of any kind. Plaint iff contends that  

the ALJ erred in not  considering his reason for not  taking those m edicat ions -  

that  plaint iff preferred to live with the pain rather than r isk get t ing hooked 

on narcot ic pain killers. But  that  reason, even if fully credited by the ALJ, 

would not  have explained why claim ant  did not  take non-narcot ic 

prescript ion pain m edicat ion to alleviate his pain. See Newbold v. Colvin,  

718 F.3d 1257, 1267 (10th Cir. 2013) , cit ing Wilson v. Ast rue,  602 F.3d 

1136, 1146 (10th Cir. 2010)  (ALJ's determ inat ion that  claim ant 's “ test im ony 

of disabling pain was not  credible”  was supported by evidence that  claim ant  

“did not  take prescript ion st rength pain relief m edicat ion” ) ;  Huston v. 

Bowen,  838 F.2d 1125, 1132 (10th Cir. 1988)  ( “ [ I ] n determ ining the 

credibilit y of pain test im ony”  ALJ m ay consider “ the levels of m edicat ion and 

their  effect iveness” ) . Any oversight  was thus harm less error.  
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 Plaint iff sim ilar ly contends that  the ALJ erred by not  considering 

plaint iff’s reasons for his lack of m edical t reatm ent . Plaint iff contends that  

Dr. Harbin gave him  the opt ion in 2002 of using a brace or having ankle 

fusion, but  he could not  afford either so he did not  return. But  the cited 

evidence does not  support  that  content ion. I t  states that  plaint iff could not  

afford the brace Dr. Harbin prescribed, but  that  plaint iff uses a brace. R. 

159. The record addit ionally shows that :  1)  plaint iff did not  regular ly use any 

assist ive device before 2002;  2)  plaint iff saw Dr. Harbin only once during the 

insured period;  3)  plaint iff did not  have any regular contact  with any doctor 

during the insured period;  4)  plaint iff did not  return for addit ional t reatm ent  

or com plain about  pain for over eight  years after he saw Dr. Harbin in 2002. 

These are relevant  considerat ions. 

  Plaint iff contends that  the ALJ's pain analysis fails to consider his 

depression. Plaint iff points to a psychiat r ic evaluat ion in Septem ber of 1997 

which found him  to be depressed and overwhelm ed by his injury, and a 

therapist ’s diagnosis of “pain disorder”  in March of 1998. Dk. 14, p. 10. 

These com plaints, however, related to plaint iff’s ankle injury and predated 

his ankle surgery in 1999, which plaint iff adm its im proved his ankle and pain 

sym ptom s. The ALJ accurately sum m arized plaint iff’s substance abuse 

issues, his depression, his psychiat r ic t reatm ent , his alcohol t reatm ent , and 

his psychologist ’s opinion as to plaint iff’s abilit ies and lim itat ions. (Tr. 16-
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17) . Plaint iff fails to show how any psychological im pairm ent  cont r ibuted to a 

funct ional lim itat ion in 2000-2002 not  considered by the ALJ.  

 Sim ilar ly, plaint iff contends that  in assessing plaint iff’s pain, the ALJ 

ignored the at rophy result ing from  plaint iff’s ankle injury, surgery, and 

recovery. But  plaint iff fails to explain how his at rophy supports his claim s of 

funct ional lim itat ions. Plaint iff has not  shown that  his at rophy lim ited him  in 

any way not  considered by the ALJ in addressing plaint iff’s ankle injury and 

its subsequent  t reatm ent . Nor has plaint iff shown that  at rophy necessarily 

produces pain. 

 Plaint iff also alleges that  the ALJ m ischaracter ized his daily act ivit ies, 

but  the record supports the ALJ’s finding that  plaint iff engaged in regular 

household act ivit ies, assisted his m other, and cared for his own needs. I n 

determ ining the credibilit y of pain test im ony an ALJ m ay consider “ the 

nature of [ claim ant 's]  daily act ivit ies.”  Newbold v. Colvin,  718 F.3d 1257 

(10th Cir. 2013) . Plaint iff adm it ted that  he helped his m other by, am ong 

other things, doing her grocery shopping for her and taking out  her t rash, 

and that  he did his own laundry and cooked sim ple m eals. Plaint iff adm it ted 

that  he would occasionally play pool and would shoot  pool for two or three 

hours, sit t ing down only in between gam es. Plaint iff was adm it tedly able to 

t ravel between Kansas and Colorado, and to at tend and succeed in college 

classes. These act ivit ies, all accom plished without  the benefit  of any 

prescript ion pain m edicat ion, are properly considered in evaluat ing a 



15 
 

claim ant ’s com plaints of pain. See Gay v. Sullivan,  986 F.2d 1336, 1339 

(10th Cir. 1993)  (cit ing Markham  v. Califano,  601 F.2d 533, 534 (10th Cir. 

1979)  ( re:  school at tendance) .  

 Cont rary to plaint iff’s assert ions, the ALJ did not  rely solely upon 

plaint iff’s household act ivit ies or any single other factor in determ ining that  

plaint iff is able to engage in substant ial gainful act ivity. The ALJ cited a 

num ber of grounds, t ied to the evidence, for his adverse credibilit y finding. 

He did not  sim ply recite the general factors he considered, but  also “stated 

what  specific evidence he relied on in determ ining that  [ the claim ant 's]  

allegat ions of disabling pain were not  credible.” ) .  Qualls v. Apfel,  206 F.3d 

1368, 1372 (10th Cir. 2000) . The ALJ properly placed the burden on the 

Com m issioner at  step five to show that  the plaint iff retained a sufficient  RFC 

to perform  work in the nat ional economy, given his age, educat ion and work 

experience. 

 For all the reasons stated above, the Court  finds that  the ALJ applied 

the correct  legal standards and that  his conclusions were supported by 

substant ial evidence in the record. 
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I V. Conclusion  

 I T I S THEREFORE ORDERED that  the Com m issioner 's denial of benefits 

is affirmed. 

  Dated this 20th day of February, 2014, at  Topeka, Kansas. 

 
      s/ Sam  A. Crow      
     Sam  A. Crow, U.S. Dist r ict  Senior Judge 

 

 


