
 

 

I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 
JCM, LLC (a Kansas Lim ited Liabilit y  
Com pany)  and JERRY C. MEACHAM, 
  
    Plaint iffs 
 
 vs.       Case No. 12-1451-SAC 
 
HEI NEN BROS. AGRA SERVI CES, I NC., 
 
    Defendant . 
 
 

MEMORANDUM AND ORDER 
 

  The case com es before the court  on the defendant  Heinen Bros. 

Agra Services, I nc.’s ( “Heinen Bros.” )  m ot ion for sum m ary judgm ent  (Dk. 

45)  arguing that  the plaint iffs lack standing to br ing this act ion and that  the 

plaint iffs’ punit ive dam ages claim  lacks sufficient  evidence to raise a genuine 

issue of m aterial fact . As the owner and operator of a hunt ing lodge and 

out fit t ing business on property in Chautauqua County, Kansas, in June of 

2011, the plaint iff JCM, LLC ( “JCM”)  br ings this act ion alleging the Heinen 

Bros. aerially applied a herbicide on abut t ing land so as either to spray 

direct ly the plaint iff’s property or to allow drift ing of the spray onto the 

plaint iff’s property. The spray killed a large num ber of t rees for which JCM is 

seeking dam ages in excess of $100,000. After researching the issues and 

reviewing the filings, the court  denies the defendant ’s m ot ion finding that  

the plaint iff JCM has standing and that  there are genuine issues of m aterial 

fact  to preclude sum m ary judgm ent  on the punit ive dam ages claim .  
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STATEMENT OF UNCONTROVERTED MATERI AL FACTS 

  I n June of 2011, Adam  Way, an em ployee-pilot  for Heinen Bros., 

aerially sprayed the herbicide Rem edy Ult ra to crop ground belonging to 

Lynn Kelly in rural Chautauqua County, Kansas. I m m ediately south of this 

ground was property used as a hunt ing preserve and owned by the plaint iff 

JCM. This act ion was brought  when t rees on the plaint iff’s property were 

dam aged allegedly because of herbicide dr ift  from  this aerial spraying. 

  Som et im e in July 2012, the Kansas business regist rat ion for JCM 

was forfeited. By special warranty deed dated November 14, 2012, JCM 

t ransferred its property to JCM 082763, a Flor ida lim ited liabilit y com pany 

registered on Novem ber 6, 2012. The plaint iff Jerry C. Meacham  

( “Meacham ”)  is the m em ber/ m anager of both lim ited liabilit y com panies. 

This t ransfer of property between the com panies did not  include an express 

t ransfer of m oney or any agreem ent  regarding the dam age, dam age claim  or 

paym ent  for dam age, ar ising from  the alleged event  in June of 2011. On 

Decem ber 5, 2012, JCM 082763 filed this suit ,  and on April 4, 2013, JCM’s 

business regist rat ion with the State of Kansas was reinstated. The court  

granted JCM 082763’s m ot ion to subst itute JCM and Meacham  as the 

plaint iffs in this act ion. 

  The Kansas Departm ent  of Agriculture ( “KDA” )  sent  its 

invest igator, Brice Denton, to m ake invest igatory findings about  this 

spraying incident . Adam  Way, Heinen Bros.’s pilot , told Denton that  he 
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applied the herbicide when the winds were out  of the northwest  at  a speed 

of 5 m ph. The weather data for nearby com m unit ies showed wind speeds 

from  11.5 to 13.8 m ph for the sam e t im e period. Denton test ified that  these 

higher wind speeds would be consistent  with the herbicide dam age he 

observed on the plaint iff’s property located three-quarters of a m ile from  the 

spray site. For purposes of this m ot ion, the defendant  concedes to wind 

speeds of between 11.8 to 13.8 m ph.  

    Denton’s report  sum m arized that  Heinen Bros. aerially applied 

Rem edy Ult ra to “157 acres of pasture on 6/ 15/ 11 imm ediately north of 

Jerry Meacham ’s property and that  t ree leaves were showing sym ptom s 

consistent  with phenoxy exposure.”  (Dk. 49-3, p. 2) . Denton inspected the 

plaint iff’s property and took vegetat ion and soil sam ples. Denton recorded 

his observat ion that , “ [ t ] he north side of t rees on Mr. Meacham ’s property 

where (sic)  showing signs of herbicide injury for at  least  3/ 4 of a m ile to the 

south of the target  field.”  I d.  Denton’s report  included the following taken 

from  herbicide’s label:  

Label:  Rem edy Ult ra EPA Reg#  62719-552 on page 2 under Avoiding 
I njur ious Spray Drift  m ake applicat ions only when there is lit t le or no 
hazard from  spray dr ift .  Sm all quant it ies of spray, which m ay not  be 
visible, m ay seriously injure suscept ible plants. Do not  spray when 
wind is blowing toward suscept ible crops or ornam ental plants that  are 
near enough to be injured. 
 

(Dk. 49-3, p. 3) . Denton test ified that  this herbicide is m ore toxic than 2, 4-

D.  
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  Bert  Hawkins m onitors the plaint iff’s property and keeps som e of 

his cat t le on this property. Living approxim ately one m ile east  of the 

property, he recalls the spraying incident  and has experience with using 

herbicide to cont rol weeds. Hawkins has averred “ that  it  was way too windy 

to be spraying that  m orning. I  saw the cropduster doing the spraying and it  

was dr ift ing like crazy.”  (Dk. 49-5, p. 3) . Hawkins also states the wind 

speeds that  m orning were at  least  between 11.5 and 13.8 m ph. 

STANDI NG 

  “ [ T] he party seeking to invoke federal j ur isdict ion bears the 

burden of establishing standing.”  Cressm an v. Thom pson,  719 F.3d 1139, 

1144 (10th Cir. 2013)  ( internal quotat ion m arks and citat ion om it ted) . 

“Absent  a plaint iff with const itut ional standing, federal courts lack 

jur isdict ion.”  Southern Utah Wilderness Alliance v. Palm a,  707 F.3d 1143, 

1153 (10th Cir. 2013)  ( internal citat ion om it ted) . “ [ S] tanding is determ ined 

as of the date of the filing of the com plaint .”  Hill v. Vanderbilt  Capital 

Advisors, LLC,  702 F.3d 1220, 1224 (10th Cir. 2012)  ( internal quotat ion 

m arks and citat ion om it ted) . “To have Art icle I I I  standing, the plaint iff m ust  

show that  the conduct  of which he com plains has caused him  to suffer an 

injury in fact  that  a favorable judgm ent  will redress.”  The Wilderness Soc. v. 

Kane County, Utah,  632 F.3d 1162, 1168 (10th Cir. 2011)  ( internal 

quotat ion m arks and citat ion om it ted) .    
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  I n arguing that  JCM lacks standing, the defendant  relies 

pr incipally on the following statem ent  appearing in the Tenth Circuit  decision 

of Morsey v. Chevron, USA, I nc. ,  94 F.3d 1470, 1478 (10th Cir. 1996) :    

Assum ing without  deciding that  Morsey acquired his leasehold by an 
assignm ent  broad enough to include his predecessors’ causes of act ion 
as to Sect ion 20, he cannot  recover for injur ies inflicted on the 
leasehold before he acquired it .  Any tort  for dam ages done to the 
leasehold before he acquired it  belonged to his predecessors- in-
interest  and lapsed when they t ransferred it .  I n Kansas, tort  claim s 
such as those in quest ion are unassignable. 
 

The defendant  keys on the italicized language to argue that  JCM’s tort  act ion 

lapsed in Novem ber of 2012 when it  t ransferred all of it s property to JCM 

082763. The defendant  contends that  JCM 082763 filed this lawsuit  in 

Decem ber of 2012 as the owner of the property, that  JCM has not  had an 

ownership interest  in the property since before the lawsuit  was filed, and 

that  Meacham  has never had an ownership interest . Addit ionally, the 

defendant  argues that  Meacham  as a m em ber/ m anager of these lim ited 

liabilit y com panies does not  own the com pany’s property and has no r ight  to 

sue on his own behalf.  

  The plaint iff Meacham , as the only shareholder in the lim ited 

liabilit y com panies, concedes he was added as a personal party plaint iff only 

out  of an abundance of caut ion. Recognizing that  Kansas law disallows the 

assignm ent  of tort  act ions, JCM contends this tort  act ion for dam ages never 

t ransferred to JCM 082763 in Novem ber of 2012 and always rem ained with 

JCM. The plaint iff offers that  there are no Kansas cases holding that  a 
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t ransferor necessarily loses the r ight  of an act ion for property dam age upon 

t ransferr ing the property. 

  Other than quot ing the italicized language from  Morsey  and 

cit ing decisions that  have quoted Morsey  decision, the defendant  does not  

at tem pt  to explain or defend the concept  that  an unassignable tort  claim  

“ lapses”  upon its t ransfer. This concept  was not  applied in Morsey ,  and it  

stands as lit t le m ore than dicta in that  decision. The Morsey  decision cites no 

authority for this concept  of lapsing, and none of the Kansas court  decisions 

cited in Morsey  apply or support  this concept . I ndeed, the defendant  does 

not  cite a single decision applying this lapsing concept .1 

  To have an injury that  can be redressed, the plaint iff m ust  

possess the substant ive r ight  being asserted. “The ident ify of this real party 

in interest  is determ ined by referr ing to the governing substant ive law.”  

Esposito v. U.S. ,  368 F.3d 1271, 1273 (10th Cir. 2004)  ( citat ions om it ted) . 

The part ies agree that  tort  claim s are not  assignable in Kansas. Stechschulte 

                                    
1 The defendant  cites the unpublished decision of Jenkins v. MTGLQ 
I nvestors,  218 Fed. Appx. 719, 2007 WL 431498 (10th Cir. 2007) , in which 
a pro se plaint iff filed a quiet  t it le act ion in Utah state dist r ict  court  assert ing 
he was an accom m odat ion party by having pledged the real property as 
security for a loan from  the defendant ’s predecessor. The defendant  
rem oved this act ion to federal dist r ict  court  which eventually dism issed the 
case for failure to state a claim . One of the grounds for dism issal for this 
quiet  t it le act ion was “ that  Mr. Jenkins lacked standing because he had sold 
the property in quest ion pr ior to filing suit  and because he was not  an 
accom m odat ion party under Utah law.”  218 Fed. Appx. at  722. The 
defendant  cites Jenkins without  ident ifying it  as a quiet  t it le act ion and then 
offers no analysis on how the issue of standing in a quiet  t it le act ion parallels 
the issue of standing in a tort  act ion for property dam age when the property 
is t ransferred before filing suit .    
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v. Jennings, 297 Kan. 2, 30, 298 P.3d 1083 (2013) . Consequent ly, any 

at tem pt  to assign torts is “ invalid”  and the assignee acquires “no r ights.”  

Heinson v. Porter ,  244 Kan. 667, 675, 772 P.2d 778 (1989) , overruled on 

other grounds,  Glenn v. Flem ing,  247 Kan. 296, 799 P.2d 79 (1990) . Thus, 

“ if an assignm ent  is invalid or incom plete, the assignor m ay st ill m aintain a 

suit  in his or her own nam e.”  6 Am . Jur. 2d Assignm ents § 122 (2008) ;  see, 

e.g. ,   Postal I nstant  Press v. Jackson,  658 F. Supp. 739, 741 (D. Colo. 1987)  

(Colorado law) ;  Davis v. Scot t ,  320 S.W.3d 87, 91-92 (Ky. 2010)  (Kentucky 

law)  (cit ing Weiss v. Leatherberry ,  863 So.2d 368, 373 (Fla. Dist . Ct . App. 

2003) ;  Botm a v. Huser ,  202 Ariz. 14, 39 P.3d 538, 542 (2002) ;  Weston v. 

Dowty ,  163 Mich. App. 238, 414 N.W.2d 165, 167 (1987) ;  Tate v. Gois, et  

al. ,  24 S.W.3d 627, 635 (Tex. App. 2000) ) . Sim ilar ly, a court  applying 

Kansas law found the pro se plaint iff as the assignee of tort  claim s was not  

the real party in interest , but  it  allowed the plaint iff later to add the assignor 

as the real party. See, Patel v. Reddy ,  2012 WL 602130 at  * 3 (D. Kan. 

2012) . Finally, the Kansas Suprem e Court  in Foster v. Capital Gas & Elect r ic 

Co. ,  125 Kan. 574, 265 Pac. 81 (1928) , addressed a real party in interest  

challenge against  the plaint iffs who owned their  hom e under cont ract  but  

were suing the gas com pany for an explosion that  dest royed their  hom e. The 

Court  found:   

 I t  is contended by the gas com pany that  the plaint iffs cannot  
recover because they are not  the real part ies in interest . I t  appears 
that  plaint iffs were purchasing the property in quest ion from  L.F. 
Garlinghouse on an installm ent  cont ract ;  that  they had paid 
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approxim ately $600, leaving a balance due of about  $3,500. The hom e 
having been dest royed, plaint iffs could no longer make paym ents to 
Garlinghouse. They thereupon entered into a new cont ract  with 
Garlinghouse whereby they were relieved from  further liabilit y on the 
old one upon paym ent  by them  to Garlinghouse of the sum  of $3,500 
when it  was recovered from  those liable for the explosion. I t  is argued 
that  this was such an annulm ent  of the or iginal cont ract  of purchase 
that  the plaint iffs cannot  recover. I t  is conceded that  the tort  is not  
assignable, for which reason Garlinghouse cannot  recover. The 
defendant  cites and relies upon the rule stated that , where a cont ract  
for the sale of land is rescinded by m utual consent , the r ights of the 
part ies thereunder are ext inguished. 39 Cyc. 1355, 1358. We think the 
rule has no applicat ion here. A cause of act ion existed between the 
plaint iffs and Garlinghouse in which the defendants were in no way 
interested. I t  is ent irely separate and dist inct  from  the cause of act ion 
which arose in favor of the plaint iffs through dest ruct ion of their  
property by negligence of the defendants. The supplem ental 
agreem ent  between the plaint iffs and Garlinghouse const ituted no 
sat isfact ion or release of defendant ’s liabilit y. The content ion cannot  be 
sustained. 
 

125 Kan. at  82-83. Thus, the plaint iffs in Foster  retained their  tort  cause of 

act ion for property dam age even though their  ownership interest  in the 

property was later ext inguished. Based on Foster and the generally 

established rule that  an invalid assignm ent  does not  preclude the assignor 

from  later suing in its nam e, the court  rejects the defendant ’s argum ent  that  

JCM’s exist ing tort  act ion for property dam age “ lapsed”  when the real 

property was t ransferred to JCM 082763.  

  As for the standing of Jerry Meacham  as the m em ber/ m anager 

of the lim ited liabilit y com panies, Kansas law is quite clear that  “ [ a]  lim ited-

liabilit y com pany m ay own property in its own nam e, and m em bers have no 

ownership interest  in specific lim ited- liabilit y com pany property.”  I n re Tax 

Exem pt ion,  44 Kan. App. 2d 467, 470, 239 P.3d 99 (2010)  (cit ing K.S.A. 17-



 

9 
 

76,111) . The plaint iff Meacham  com es forward with no legal or factual basis 

for ownership of this cause of act ion. Thus, the defendant ’s m ot ion to 

dism iss Meacham  is granted without  prejudice.  

PUNI TI VE DAMAGES 

  Rule 56 authorizes a court  to “grant  sum m ary judgm ent  if the 

m ovant  shows that  there is no genuine dispute as to any m aterial fact  and 

the m ovant  is ent it led to judgm ent  as a m at ter of law.@ Fed. R. Civ. P. 56(a) . 

A fact  is m aterial if it  would affect  the outcom e of a claim  or defense under 

the governing law. See Anderson v. Liberty Lobby, I nc. ,  477 U.S. 242, 248 

(1986) . A[ T] he dispute about  a m aterial fact  is >genuine, = .  .  . ,  if the evidence 

is such that  a reasonable jury could return a verdict  for the nonm oving 

party.@ I d. The essent ial inquiry is Awhether the evidence presents a 

sufficient  disagreem ent  to require subm ission to the jury or whether the 

evidence is so one-sided that  one party m ust  prevail as a m at ter of law.@ 

Anderson v. Liberty Lobby ,  477 U.S. at  251B52. Put  another way, A[ w] here 

the record taken as a whole could not  lead a rat ional t r ier of fact  to find for 

the nonm oving party, there is no >genuine issue for t r ial. =@ Matsushita Elec. 

I ndust . Co. v. Zenith Radio Corp. ,  475 U.S. 574, 587 (1986) ;  See Pinkerton 

v. Colorado Dept . of Transp. ,  563 F.3d 1052, 1058 (10th Cir. 2009) . 

  Kansas law, K.S.A. 60-3702(c) , requires the plaint iff to prove his 

claim  for punit ive dam ages “by clear and convincing evidence in the init ial 

phase of the t r ial, that  the defendant  acted toward the plaint iff with willful 
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conduct , wanton conduct , fraud or m alice.”  Kansas law also lim its the 

punit ive dam age liabilit y of Heinen Bros. for Adam  Way’s conduct  only if it  

authorized or rat ified Way’s conduct . K.S.A. 60-3702(d) (1) ;  see Werdann v. 

Mel Ham belton Ford, I nc.,  32 Kan. App. 2d 118, 130, 79 P.3d 1081 (2003) . 

“ [ W] anton conduct  . .  .  is defined as the reckless disregard for the r ights of 

others with a total indifference to the consequences.”  Danisco I ngredients 

USA, I nc. v. Kansas City Power & Light  Co. ,  267 Kan. 760, 772, 986 P.2d 

377 (1999)  (citat ion om it ted) . For the plaint iff to establish wanton conduct , 

it  “m ust  show that  the act  was perform ed with a realizat ion of the 

im m inence of danger, and, second, that  the act  was perform ed with reckless 

disregard or com plete indifference to the probable consequences of the act .”  

Adam son v. Bickness,  295 Kan. 879, 890, 287 P.3d 274 (2012)  ( internal 

quotat ion m arks and citat ion om it ted) . “Wantoness refers to the m ental 

at t itude of the wrongdoer rather than a part icular act  of negligence.”  I d.  I n 

Adam son,  the Kansas Suprem e Court  explained:   

On a sliding scale, wanton behavior falls between negligent  behavior 
and willful or m alicious m isconduct . Wanton acts are those showing 
that  the defendant  realized the im m inence of injury to others and 
refrained from  taking steps to prevent  injury because of indifference to 
the ult im ate outcom e, not  that  the defendant  lacked sim ple due care. 
I n other words, “ the actor [ m ust ]  have reason to believe his act  m ay 
injure another, and [ com m its the act  anyway,]  being indifferent  to 
whether or not  it  injures [ another] .”  (Em phasis added.)  Frazier v. 
Cit ies Service Oil Co. ,  159 Kan. 655, 666, 157 P.2d 822 (1945) ;  see 
also Elliot t  v. Peters,  163 Kan. 631, 634, 185 P.2d 139 (1947)  
( “ [ W] antonness involves a state of m ind indicat ing indifference to 
known circum stances....  There is a potent  elem ent  of consciousness of 
danger in wantonness.” ) . 
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I d. at  890. Typically, it  is a quest ion of fact  for the jury to decide whether 

conduct  is wanton, unless the quest ion becom es one of law because no 

reasonable persons could reach a different  conclusion on wantonness from  

the sam e evidence. Danaher v. Wild Oats Markets, I nc. ,  779 F. Supp. 2d 

1198, 1213 (D. Kan. 2011)  (citat ion om it ted) .   

  I n its reply br ief, the defendant  concedes for purposes of it s 

sum m ary judgm ent  m ot ion that  on the m orning in quest ion the wind speed 

was between 11.8 and 13.8 m ph and that  KDA invest igator Denton observed 

drift  dam age on the plaint iff’s property at  least  three-quarters of a m ile from  

the target  field. I t  is also uncont roverted that  the wind was blowing toward 

the plaint iff’s hunt ing preserve at  the t im e of spraying. The warning label on 

the herbicide Ult ra Rem edy warns:  

Make applicat ions only when there is lit t le or no hazard from  spray 
dr ift .  Sm all quant it ies of spray, which m ay not  be visible, m ay 
seriously injure suscept ible plants. Do not  spray when wind is blowing 
toward suscept ible crops or ornam ental plants that  are near enough to 
be injured. 
 

(Dk. 49-1, p. 4) . The warning label establishes that  the pilot  realized the 

im m inence of danger in aerially applying the herbicide when the wind was 

blowing toward the plaint iff’s t rees. The warning label includes 

recom m ended m easures for reducing drift  including, “Drift  potent ial is lowest  

between wind speeds of 2 to 10 m ph.”  I d.  at  p. 5. Mr. Hawkins who 

witnessed the spraying avers that  herbicide “was drift ing like crazy.”  (Dk. 

49-5, p. 3) . He also opined the wind speeds that  m orning were at  least  
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between 11.5 and 13.8 m ph. I t  is a credibilit y call for the jury to weigh this 

evidence against  the pilot  Way’s writ ten statem ent  that  he m easured the 

wind speed at  5 m ph. The plaint iff responds that , “ the wind speed on June 

6th, which is the date Way indicates he sprayed the target  property m ay 

have been 5 m ph;  however, on the actual date of the spraying [ June 15th]  

the wind was at  least  13.8 m ph.”  (Dk. 49, p. 3) . A rat ional fact finder could 

conclude from  this evidence that  the pilot  acted with reckless disregard or 

com plete indifference to the probable consequences of applying the 

herbicide under these condit ions.  

  The current  evident iary record is enough for a rat ional jury to 

find that  the defendant  rat ified its pilot ’s conduct . “Rat ificat ion, under the 

punit ive dam ages statute, m ay be either express or im plied and m ay be 

accom plished before, during, or after the em ployees' quest ioned conduct .”  

Werdann v. Mel Ham belton Ford, I nc.,  32 Kan. App. 2d at  131. “ I t  m ay be 

based on an express rat ificat ion or based on a course of conduct  indicat ing 

the approval, sanct ioning, or confirm at ion of the quest ioned conduct .”   

Sm ith v. Printup,  254 Kan. 315, 342, 866 P.2d 985 (1993) . “Failure to 

discipline an em ployee for wrongful conduct  can be considered as evidence 

of rat ificat ion by the em ployer.”  Werdann,  32 Kan. App. 2d at  131 (citat ions 

om it ted) .  

  Scot t  Heinen, the defendant ’s representat ive, test ified that  the 

pilot  Way was not  disciplined for this spraying incident . When asked if Way 
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had done anything wrong in applying the spray, Heinen test ified “no”  and 

then answered “yes”  to whether he rat ified everything the pilot  did in this 

regard. (Dk. 49, p. 13) . As the defendant  argues, the plaint iff did fail to 

com ply with D. Kan. Rule 56.1(b) (2)  in its presentat ion of Heinen’s 

test im ony in this regard. A sanct ion of st r ik ing and disregarding Heinen’s 

test im ony from  the plaint iff’s response is unreasonable under the 

circum stances. This procedural non-com pliance is overshadowed by the 

defendant ’s decision to seek sum m ary judgm ent  on this subject  when its 

corporate representat ive had already expressly rat ified the em ployee’s 

conduct .  Sum m ary judgm ent  is denied on the claim  of punit ive dam ages.  

  I T I S THEREFORE ORDERED that  the defendant ’s m ot ion for 

sum m ary judgm ent  (Dk. 45)  is granted insofar as the plaint iff Jerry C. 

Meacham  is dism issed without  prejudice for lack of standing at  this t im e, 

and is denied in all other respects. 

  I T I S FURTHER ORDERED that  the plaint iffs’ m ot ion for hearing 

(Dk. 50)  on the sum m ary judgment  m ot ion is denied.  

  Dated this 10th day of Decem ber, 2013, Topeka, Kansas. 

 

                                  s/ Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge   

 


