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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

GREAT LAKES REINSURANCE (UK),
PLC,

Plaintiff,
CIVIL ACTION
V.

SHAWN HAYDEN d/b/aHAYDEN
OPERATING,

)
)
)
)
g
) No. 12-1472-KHV
)
)
)
Defendant. )
)

MEMORANDUM AND ORDER

On April 3, 2011, a grass fire damaged aledtroyed property of Shawn Hayden d/bja
Hayden Operating. Great Lakesif®irance (UK) PLC brings g&udor declaratory judgment that

its insurance policy does not cover the destroyed and damaged property. This matter is before tt

Court on defendant’s Motion To Dismi@3oc. #9) filed March 3, 2013. For the following reasons
the Court overrules the motion.

L egal Standard

In ruling on a motion to dismiss under Ruleld)?26), Fed. R. Civ. P., the Court assumes as
true all well-pleaded factual allegations and determines whether they plausibly give rise [to an

entitlement of relief._Ashcroft v. Ighah56 U.S. 662, 679 (2009). Torgive a motion to dismiss,

a complaint must contain sufficient factual matter to state a claim which is plausible — and not

merely conceivable — on its face. Bell Atl. Corp. v. Twomiag0 U.S. 544, 555 (2007). In

determining whether a complaint states a plaasitdim for relief, the Court draws on its judicial

experience and common sense. 1gb&b U.S. at 679-80.
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Factual Background

The complaint alleges the following facts.

Great Lakes Reinsurance issued an insurance policy providing coverage for dam

hge to

certain equipment owned by Hayden Operating. On April 3, 2011, a grass fire damaged anc

destroyed property owned by Shawn Haydenadslyden Operating. Hayden claimed losses

$100,000. The parties dispute whether the insurance policy covers the property damag

destroyed by the fire. According to Great LakesBarance, the policy only covered “Liz 3" (a.k.a.

Liz Smith #3), which the policy describes as awalter disposal well located “in the open” within

of

ed ar

“adike.” Following an investigation of the lo€&eat Lakes Reinsurance determined that its policy

did not cover the damaged property. On 8eyter 7, 2011, Great Lakes Reinsurance den

coverage, finding that the fire did not destthg Liz Smith #3, but only destroyed business a

ed

personal property around a small storage buildiegted some distance away from, but adjacgnt

to, Liz Smith #3.

On October 17, 2012, counsel for Hayden Operatbjgcted to the denial of coverage an
submitted an inventory of destroyed business and personal propesgyistlihcluded items not
submitted in the original inventory of loss&sd exceeded the original stated value of $100,0
The Great Lakes Reinsurance policy contains a 12-month contractual limitation on filing sui
claim.

Great Lakes Reinsurance seeks a declaratory judgment that the policy does not cover

of any property that was damaged or destdyy the fire on April 3, 2011, and that all claim

which Hayden could have brought for damagesrayisut of the fire are barred by the 12-month

contractual limitation on filing suit. On Apr8, 2013, in the District Court of Haskell County

ona

he lo:
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Kansas, Hayden sued Great Lakes Reinsuranctbandthers. Accoraig to Hayden, “the same

issues between the parties to this action a@ alpart of Shawn Hayden d/b/a Hayden Operati

v. Great Lakes Reinsurance (UK) PLC, Starigown d/b/a Midwest Regional Agency, Bell &

Clements Limited, Chris-Leef General Agenirg., and Marie Katie Limon d/b/a Limon Agency

case number 13-CV-11 filed in the District Court of Haskell County, Kansas on April 3, 20

Notice Of Concurrent State Court Actifdoc. #13) at 1. The Courtkas judicial notice that the

case is pending. Sé&. Louis Baptist Temple, Inc. v. Fed. Deposit Ins. C&@@b F.2d 1169, 1172

(10th Cir. 1979); see alddotice Of Concurrent State Court Acti¢idoc. #13) filed April 18, 2013

at 1 (asking Court to take judicial notice of “pendency theréof”).
Analysis
Under Rules 12(b)(1), (6) and (7), Fed. Rv.(R., defendant moves to dismiss for lack (
subject matter jurisdiction, failure to state a claim and failure to join a necessary party
Rule 19, Fed. R. Civ. P. Defemdaloes not distinguish between his requests for dismissal uf

12(b)(1) and (6). He simply argues that tlees@ should decline jurisdiction under the Declarato

ng

13.”

inder

nder

y

! On April 18, 2013, Hayden filed a Notice Of Concurrent State Court Actjon

(Doc. #13), which counsel labeled “REPLY” on thecket sheet. This “reply” notifies the Cour
that Hayden sued Great Lakes Reinsurance andftbars in state court, and that the state-col
case raises the questions at issue in this case.N&axe Of Concurrent State Court Actior

(Doc. #13) at 1. It also asks the Court to taldgial notice of “the pendency” of the state-couf

action.

Under D. Kan. Rule 6.1(d)(2), Hayden’s rgplas due on April 12, 2013¥e did not request
an extension of time to file a reply, and “[a]bsashowing of excusable neglect, the court will n
grant extensions requested after the specified time expires.” D. Kan. R. 6.1(a)(4). He did nc
leave to file a reply after theeddline and has not attemptedtiow excusable neglect. The Couri
will take judicial notice that Hayden'’s state-court case is pendin@tskeuis Baptist Temple, Inc.
v. Fed. Deposit Ins. Corp605 F.2d 1169, 1172 (10th Cir. 1979), but otherwise disregards
“reply.” The“reply” is objectionable for another reason too: it raises new arguments rega
Colorado Riverabstention. The Court will not consider new arguments raised in a reply b
Continental Coal, Inc. v. Cunninghabill F. Supp.2d 1065, 1077 (D. Kan. 2007).
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Judgment Act, 28 U.S.C. § 2201. Under Rule 12§bjigfendant argues that various intermediari
involved in consummating the insurance policy agreement are required parties because the
be liable to defendant.

l. Declaratory Judgment Act

The Declaratory Judgment Act states in phat “[ijn a case of actual controversy,” the

Court “may declare the rights and other legal relations of any interested party seeking
declaration, whether or not further relief isamuld be sought.” 28 U.S.C. § 2201(a). A liv
controversy between the parties exists here — plaintiff contends that its insurance policy d
cover the damage which the grass fire causddfandant’s property, while defendant contends th
the policy did (or should have, had defendant’s agestt&ropped the ball”). But even when asu
otherwise satisfies the prerequisites of subjaatter jurisdiction, the Court has discretion t
determine whether and when to entertain ailoacinder the Declaratory Judgment Act. Wilton

Seven Falls Cp515 U.S. 277, 282 (1995). In determinimigether to exercise its discretion, th

Court considers (1) whether a declaratory actionld/settle the controversy; (2) whether it woul
serve a useful purpose in clarifying the legal relations at issue; (3) whether the declaratory r
is being used merely for the purpose of procederating or to provide an arena for aracetor
judicata; (4) whether use of a declaratory action would increase friction between our feder
state courts and improperly encroach upon statgdigtion; and (5) whether an alternative remed

is better or more effective. Mid-Continent C&®. v. Village at Dee€Creek Homeowners Ass'n,

Inc., 685 F.3d 977, 80-81 (10th Cir. 2012); $tBarm Fire & Cas. Co. v. Mhop81 F.3d 979, 982-

83 (10th Cir. 1994).
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Here, the first Mhoomfactor weighs in favor of plaintiff. This declaratory judgment action

will settle the issue whether defendant’s insaeapolicy covers the loss caused by the grass fi

re.

Defendant contends that plaintiff's claim isslhted for a declaratory judgment action because it

involves numerous factual issues regarding wdraperty was damaged and what property t
policy covered. Just because a “dispute turns upastique of fact does not withdraw it . . . from
judicial cognizance. The legal consequences fiom the facts and it is the province of the cour
to ascertain and find the facts in order to determine the legal consequences. That is eV

practice.”_Aetna Life Ins. & of Hartford, Conn. v. HawortB00 U.S. 227, 242 (1937). Defendar

also contends that this actienll not resolve his claims againhplaintiff's agents for failing to
include coverage for certain damaged property in the policy. As discussed in more detail |

defendant does not identify who these “ag&or “intermediar[ies]” might bé. He also does not

2 Some courts have resolved the first two Mhdaators in favor of exercising

jurisdiction when a declaratory judgment actwould settle the immediate controversy betwesg
the parties to the action. Mid-Continent Cas. € Village at Deer Creek Homeowner’'s Ass’n, Jnc
685 F.3d 977,982 n 3 (10th Cir. 2012) (cithigy. Pac. Indem. Co. v. Safeway, Intl12 F. Supp.2d
1114, 1120 (D. Kan. 2000)). Others have found that the first two Mtambors counsel against

S

eryde

—

pelow

eN

exercising jurisdiction when the declaratory judggraction would leave unresolved related issues

in parallel state court proceedings. (ldting Qwest Commc'ns Int'l, Inc. v. Thomgs2 F. Supp.2d
1200, 1207 (D. Colo. 1999)). Different factual sitaas might explain these “seemingly differing

standards.”_ld(quoting_Scottsdale Ins. Co. v. Flowebd 3 F.3d 546, 555 (6th Cir. 2008)). For

example,

[iln some cases, the likelihood a declargtjudgment will resolve the immediate
dispute between the parties may tip theesal favor of exercising jurisdiction. In
others, the existence of outstanding claims in a parallel state court action may
counsel a different conclusion. Especia#jevant may be whether the state court
action would necessarily resolve the issues in the declaratory judgment action.

Id. (quoting_Scottsdale Ins. C&13 F.3d at 555).

3 To the extent that the caption of defendant’s state-court case lists the nam

(continued...)
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explain what legal theory would entitle him to relief against plaintiff's agent4oreover, if

defendant could recover from these unnamed agents and intermediaries, he does not explain wi

he could not bring third-party claims against them.

The second Mhoofactor also weighs in favor of gihtiff because this suit will serve g

useful purpose in clarifying the legal relationshgiween the parties. The Declaratory Judgment

Act “enables parties uncertain of their legal rights to seek a declaration of rights prior to injury.

Kunkel v. Cont’l Cas. C9.866 F.2d 12691274 (10th Cir. 1989) (citing S. Rep. No. 1916, 83id

Cong., 2d Sess. 1, reprintedli®54 U.S. Code Cong. & Admin. We 3389). As discussed above,
this declaratory judgment actiorowld clarify the legal relationshipetween plaintiff and defendant
It will resolve what of defendant’s property damgai§any, plaintiff is obligated to cover under the

insurance policy.

The third_Mhoorfactor regarding procedural fencing is neutral. Defendant contends|that

plaintiff has abused the declaratory judgment piace to force this case into federal court (really,

any court). He argues that plaintiff won the raxéhe courthouse by delaying disclosure of a list

—h

of insured property, thereby forestalling defendastiéde-court action. According to defendant,

plaintiff had not used “stall then file first” tacticdefendant would have sued Kansas residents, and

possibly plaintiff, in state court and the case wiouwt have been removablYet defendant states

3(...continued)

additional “agents” or “intermediar[ies],” defendadoes not explain who they are or why thgy

might be relevant to this case.

4 In response to defendant’s motion, plainsifates that as to its agents, “only the

disclosed principal is liable on a contract executed by its agent with a third party. . . . If [deferjdant]
decides to sue to enforce policy terms and conditions, he only needs to sue [plaintiff] to ¢btain

complete relief.” Response To Motion To Disn(Bsc. #12) filed March 29, 2013. Defendant hgs

not challenged plaintiff's assertion.
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that he “did not suggest or #aten litigation against Plaintifand hoped to “avoid[] litigation.”

Memorandum In Support Of Defendant’s Motion To Disnfi3sc. #10) filed March 8, 2013 at 1,

9. Nevertheless, in response to this case and presumably to buttress his motion to disniss, ¢
April 3, 2013, defendant sued plaintiff and severbkat in the DistricCourt of Haskell County,
Kansas.

Although procedural considerations may havkienced plaintiff’'s decision to bring this

action, plaintiff had good reason to fiiest. Plaintiff denied defendant’s claim more than a yeaf
and-a-half ago, and at the timeujoitiff filed suit defendant stithad not sued anyone for propert)
damage as a result of the fire, and had indicat&dttinight not sue platiff. Without a decision
regarding its liability, plaintiff faced continuingncertainty regarding whether it would be on the

hook for defendant’s losses. Defendant arguesplaattiff had to bear this uncertainty until hg

|}

finally decided to sue. ThedBlaratory Judgment Act, however,ss@nacted to enable parties t

avoid the burden of this uncertainty. $aemkel 866 F.2d at 1274; Delaney v. Carter Oil Qg4

F.2d 314, 317 (10th Cir. 1949) (citing Borchamd Declaratory Judgments, 2d ed., p. 283 apd
927-32) (one of “highest offices” of declaratorgpedure to remove uncertainty and insecurity from
legal relations”).

On this record, the weight of the fourth Mhoctor is unclear. In weighing this factor
which considers whether a declaratory action wantrease friction between federal and state
courts and improperly encroach upon state jurisdictioarts have looked to the nature of the claim,

seeMid-Continent Cas. Cp685 F.3d at 986; United States v. City of Las Cru289 F.3d 1170,

1190 (10th Cir. 2002), and have emphasized the itapoe of avoiding “fact-dependent issues

. likely to be decided in another pending proceeding,” Kyr8&s F.2d at 1276. S&t. Paul Fire




and Marine Ins. Co. v. Runypf3 F.3d 1167, 1169-70 (10th Cir. 1995) (affirming dismissal

declaratory judgment action based on Mhdactors; emphasizing that state court case wol

resolve question of insurance contract coverdgeitinental W. Ins. Co. v. Robertson Tank Sery.

Inc., No. 12-1087-KHV, 2013 WL 1447067, at *3 (D. Kan. April 9, 2013) (fourth Mhfaator
“revolves around” whether declaratory judgmeniacinvolves key fact issues before court i
underlying lawsuit).

The fact that this case involves state-law insurance contract claims favors declini

exercise jurisdiction. Sddid-Continent Cas. Cp685 F.3d at 986; see alBdllhart v. Excess Ins.

Co. of Am, 316 U.S. 491, 494-95 (1942). But the Qasinould also “ascertain whether thg
guestions in controversy between the partiethéofederal suit . . . can better be settled in t

proceeding pending in the state court.” Brilln86 U.S. at 495. This “magntail inquiry into the

scope of the pending state court proceedingthadnature of defenses open there,” includin
“whether the claims of all parties in interest catisfactorily be adjudicated in that proceedin

whether necessary parties have been joined, whetich parties are amenable to process in tl

proceeding, etc.”_ldDefendant has not provided any of timrmation. He has only stated that

he sued plaintiff and others in state court, arad tthe state-court case involves “the same issug

Notice of Concurrent State Court ActigDoc. #13) at 1. The Counts taken judicial notice that

defendant’s state-court case is pending, buhd@ws nothing of the parties, claims or defens

involved. Itis possible that entertaining thist could produce substantial friction between fedef

and state court, thus warranting dismissal. G&&JSA v. Timber Valley Assocs., IndNo. , 2012

WL 3442105, at *4 (D. Kan. Aug. 14, 2012) (dismiggdeclaratory judgment action where mo$

important factors, those involving comity, fediksm and judicial economy weigh in favor o

of
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dismissal). But on this record, the Court cannot adequately assess whether this action
increase friction between our federal and state courts and improperly encroach upor
jurisdiction.

On this record, the weight of the fifth Mhotactor is also unclear. In determining whethe
an alternative remedy exists that is better or more effective, courts typically look to pending
court proceedings to determine whether they pi®@a more appropriate vehicle for resolving th
parties’ dispute. Defendant argues that itsestaiurt lawsuit provides laetter or more effective
remedy. But again, defendant has provided no information about that lawsuit, except tha
pending, it involves plaintiff and others and incladbe “same claims” as this case. Based
defendant’s vague description of his state-ceuit, on this record the Court cannot say that
would provide a better or more effective remedy.

For the reasons stated abpwa this record, the Mhoofactors slightly favor allowing

plaintiff declaratory judgment action to proceed in this Court.
. Failure To Join Indispensable Party

Alternatively, under Rule 12(b)(7), Fed. R. (i, defendant asks the Court to dismiss tf
complaint for failure to join necessary and indisgsie parties, namelpte or more of the ‘go-

betweens’ in the application process.” Menmoham In Support Of Defendant’s Motion To Dismis

(Doc. #10) at 9.
Determining whether absent parties are indispble requires a two-part analysis. Rishg

v. Jane Phillips Episcopal Mem’l Med. C94 F.3d 1407, 1411 (10th Cir. 1996). Under Rule 19(

Fed. R. Civ. P., the Court must first determine whether the parties are “required” for the suit.

party is “required” if (1) “in that person’s absence, the court cannot accord complete relief a

woul

stat
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existing parties”; or (2) “that person claims an interest relating to the subject of the action an
situated that disposing of the action in the peisabsence may” — (a) “as a practical matter imp
or impede the person’s ability to protect the irg€rer (b) “leave an existing party subject to
substantial risk of incurring double, multiple, ohetwise inconsistent obligations because of t
interest.” If a party is “required,” it mubt joined if joinder is feasible. SEed. R. Civ. P. 19(a);

Rishell 94 F.3d at 1411.

IS SC
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If the absent party is necessary but cannot be joined, under Rule 19(b) the Cour{ mus

determine whether the party is indispensable wieether “ in equity and good conscience, the

action should proceed among the existing partieshould be dismissed.” In doing so, the Cout

considers:

(1) the extent to which a judgment rendkirethe person’s absence might prejudice
that person or the existing parties;

(2) the extent to which any prejudice could be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;

(3) whether a judgment rendered in the person’s absence would be adequate; and

(4) whether the plaintiff would have aneaiate remedy if the action were dismissed
for nonjoinder.

Fed. R. Civ. P. 19(b). Whether tiismiss an action under Rule 19 is left to the Court’s brgad

discretion._Citizen Band Potawatomndian Tribe of Okla. v. Collied7 F.3d 1292, 1293 (10th Cir.

1994). The Court applies these standards “in a practical and pragmatic but equitable manner.

Rishell 94 F.3d at 1411 (quoting Fran€d & Gas, Inc. v. Exxon Corp661 F.2d 873, 878 (10th

Cir. 1981)). As the moving party, defendant “tlesburden of persuasion in arguing for dismissaj.

Id. (quoting_Makah Indian Tribe v. Verit®10 F.2d 555, 558 (9th Cir. 1990)). He must “produc]

-10-




evidence showing the nature of the interest Esexeby an absent partydthat the protection of
that interest will be impaired by the absence.” Citizen Baid-.3d at 1293.

Defendant mentions the “London ‘intermediary’ identified in the policy” as a potenit
indispensable party, and has notified the Court that in state court he sued Stanley Brown

Midwest Regional Agency, Bell & Clements LimiteChris-Leef General Agency, Inc. and Mari

174

Katie Limon d/b/a Limon Agency, in addition to pi&éif. But he does not specifically identify these

1%

ial

d/b/

or any other “go-betweens.” Memorandum In Support Of Defendant’'s Motion To Disiniss

(Doc. #10) at 9. Without citing any authority feledant argues that beauplaintiff brought this
declaratory judgment action “solely for forum shopping against Western Kansas parties

witnesses, . . . the case should be dismipsesbiant to Fed. R. Civ. Pro. 12(b)(7).” [dhe Court

and

fully considered defendant’'s arguments regarding forum shopping in determining whether to

exercise jurisdiction under the Declaratory Judgmentbut it is unclear how they are relevant tp

whether the third parties that defendant has mdnesan or must be joined under Rule 19. On th

record, defendant has not carried his burdénshowing that the mysterious “agents,|

S

“intermediaries” and “go-betweens” are requiegdl indispensable parties who cannot be joined.

IT IS THEREFORE ORDERED that defendant’'s Motion To Dismig®oc. #9) filed

March 3, 2013, be and herebyO¥ ERRULED.
Dated this 20th day of May, 2013 at Kansas City, Kansas.
s/_Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge
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