
 

 

I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 
 
KRON-CIS Gm bH, 
  
     Plaint iff 
 
 vs.       Case No. 12-1473-SAC 
 
LS I NDUSTRI ES, I NC., 
 
    Defendants. 
 
 

MEMORANDUM AND ORDER 
 

  The plaint iff apt ly sum m arizes this case as a buyer’s “breach of 

cont ract  case [ that ]  ar ises from  the sale of an internal shot  blaster system ”  

( “System ” )  m anufactured by the defendant  LS I ndust r ies, I nc. ( “LS” )  and 

sold to Kron-CI S, GMBH, a Germ an corporat ion, ( “Kron” ) . (Dk. 150, p. 1) . 

Am ong the asserted cont ractual breaches, Kron alleges LS failed “ to deliver 

the internal shot  blaster system  in accordance with the schedule set  forth in 

the cont ract  and in accordance with the cont ract ’s specificat ions.”  (Dk. 150, 

pp. 1-2;  Dk. 156, p. 1) . Kron m oves for part ial sum m ary judgm ent  on its 

claim s for breach of cont ract  in failure to deliver the System  by the date 

appearing in the writ ten cont ract  and for the rem edy of revocat ion of 

acceptance based on allegat ions of the System ’s nonconform ity having 

substant ially im paired the System ’s value to Kron. (Dks. 149 and 150) . LS 

also has filed a m ot ion for part ial sum m ary judgm ent  against  Kron’s claim s 
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for punit ive dam ages, for fraud and m isrepresentat ion, and for any 

dam ages. (Dks. 147 and 148) . 

  Rule 56 authorizes a court  to “grant  sum m ary judgm ent  if the 

m ovant  shows that  there is no genuine dispute as to any m aterial fact  and 

the m ovant  is ent it led to judgm ent  as a m at ter of law.”  Fed. R. Civ. P. 56(a) . 

A fact  is m aterial if it  would affect  the outcom e of a claim  or defense under 

the governing law. See Anderson v. Liberty Lobby, I nc. ,  477 U.S. 242, 248 

(1986) . “ [ T] he dispute about  a m aterial fact  is “genuine,  .  .  . ,  if the 

evidence is such that  a reasonable jury could return a verdict  for the 

nonm oving party.”  I d.  The essent ial inquiry is “whether the evidence 

presents a sufficient  disagreem ent  to require subm ission to the jury or 

whether the evidence is so one sided that  one party m ust  prevail as a m at ter 

of law.”  Anderson v. Liberty Lobby ,  477 U.S. at  251-52. The sum m ary 

judgm ent  m ovant  bears the init ial burden of point ing out  those port ions of 

the record that  show it  ent it led to judgm ent  as a m at ter of law. Thom as v. 

Wichita Coca–Cola Bot t ling Co. ,  968 F.2d 1022, 1024 (10th Cir.1992) , cert . 

denied,  506 U.S. 1013 (1992) . I f the m ovant  m eets that  burden, the non-

m ovant  m ust  com e forward with specific facts based on adm issible evidence 

from  which a rat ional fact  finder could find in the non-m ovant 's favor. Adler 

v. Wal-Mart  Stores, I nc. ,  144 F.3d 664, 671 (10th Cir. 1998) . 

  The court  regards the following facts to be uncont roverted for 

purposes of these pending m ot ions.  I n late July of 2010, LS and Kron 
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executed Cont ract  07-084 for Kron’s purchase of LS’s I .D. Pipe Blaster 

System  ( “System ” )  for delivery to Russia. Kron is a Germ an corporat ion 

while Kronstadt  Ltd. is a Russian corporat ion. They are sister com panies 

without  a parent  com pany. Kron was set  up because foreign com pany 

dealings with a European com pany are “easier and m ore convenient .”  (Dk. 

148-2, p. 42) .  

  While LSI ’s cont ract  was with Kron, Kronstadt  had an agreem ent  

to sale a LSI -built  blaster system  to Lukoil.  This lat ter agreem ent  is dated 

January 19, 2010, and it  contains no purchase price, no descript ion of the 

specific equipm ent  and no specificat ions. Lukoil later paid Kronstadt  for the 

System . Kronstadt  as pr incipal entered an agency agreem ent  with Kron as 

its agent  dated January 4, 2010, which included the following provision:  

Under this Agreem ent , the Agent  accepts obligat ion to execute legal or 
other act ions under its own nam e but  at  expense of the Principal in 
order to purchase goods for the Principal ( further “Act ions” )  when the 
Principal m akes such requests. Under this Agreem ent  the Agent  is 
responsible for each business deal that  it  m akes with the third party, 
in spite of the presence of Principal’s nam e in the deal, or if the 
Principal gets into business relat ionship with the third party in order to 
execute the deal. 
 

(Dk. 156-12, p. 1) . The defendant  states it  has received no t ranslated 

docum ents showing that  Kronstadt  paid for and was assigned the system  

purchased by Kron. The plaint iff does not  effect ively cont rovert  this 

statem ent . 

  The Kron/ LSI  Cont ract  07-084 required the System  to be 

“available for delivery”  F.O.B. in Wichita “no later than 14 weeks from  date 
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of advance paym ent ,”  and it  did not  perm it  part ial shipm ent . (Dk. 150-4, p. 

1) . The cont ract  specified a penalty for delay in m aking the System  available 

for delivery. I d.  at  p. 2, § 4.7. I n October of 2010, the part ies added 

Addendum  1 to Cont ract  07-084 which extended the System ’s shipping date 

to Decem ber 15, 2010. This addendum  was worked out  through em ails 

exchanged between the LS’s sales m anager, Tim  Ens, and the im port  

m anager of Kronstadt  Ltd., Miss Olga Chikova ( “Chikova” ) , but  the 

addendum  was signed by others for LS and Kron. (Dks. 148-7;  150-4, pp. 9-

10) .1 On Decem ber 13, 2010, the part ies added a signed Addendum  2 which 

extended the shipping date to Decem ber 30, 2010.  

  On Decem ber 23, 2010, Tim  Ens for LS em ailed Chikova that  the 

shipping date would need to be pushed back to January 21, 2011, due to 

vendor problem s in providing a hydraulic unit . Chikova em ailed back on 

Decem ber 28, 2010:  

We understand that  this is not  your personal or your com pany’s fault , 
but  the situat ion is get t ing worse day by day.  
We were astonished by the dates you wrote to us last  week, as that  
very m orning we had assured LUKOI L that  the blaster should be 
delivered two m onths later than agreed. As far as Russian Supply 
Cont racts are very st r ict , and this week we have already delayed the 
delivery of your m achine to the custom er’s facilit y, we have been 
consequent ly not ified that  we will be charged a penalty start ing from  
this m orning and t ill the date of delivery. 
.  .  .  .  
As far as the Cont ract  is signed by our representat ive office in 
Germ any, further correspondence related to Cont ract  details and 
Penalt ies will be probably held by Kron-CI S Gm bH, i.e. Leola Kilt  (or 
I r ina Sonderm ann)  with m e (or our Financial Manager)  in copy. 

                                    
1 Chikova is em ployed by Kronstadt  but  not  Kron. 
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Anyway we need to receive from  you som e kind of ‘Progress report ’ 
twice a week (eg. Mon & Wed)  unt il the blaster is shipped on a vessel 
and once a week unt il the blaster reaches Saint -Petersburg for us to 
have precise inform at ion in t im e and to be able to inform  the custom er 
and avoid serious conflicts in case any problem s arise. 
.  .  .  .  
Please confirm  new dates according to your new delay . .  .  .  
 

(Dk. 155-14, p. 2) . Ens’s em ail reply addressed these quest ions and 

dem ands and established dates for test ing, sending the test ing video, date 

of packing, date of dispatch, and date of shipm ent  from  New York. (Dk. 148-

17) . Ens also em ailed progress reports with photographs on January 3 and 

6, but  he received no responses to them . Ens telephoned and learned that  a 

Russian holiday extended through January 11. 

  On January 13, 2011, Mr. Gluzm an with Lukoil called LSI  about  

the delay and asked for an em ail explaining the situat ion. Ens sent  an em ail 

addressing the delay and the current  t im eline. (Dk. 155-17) . I n response to 

Chikova’s em ail that  requested sending a suggested writ ten let ter from  LSI  

to Lukoil addressing the delay, LSI ’s President  and General Manager, Linda 

Weir-Energen, sent  a let ter to Mr. Gluzm an, Director of Material, 

Procurem ent , and Supply for Lukoil.  (Dk. 155-18) .  

  Assem bly of the System  was com pleted on January 13, 2011, 

and the test ing was com pleted over the next  three days. There is a quest ion 

of m aterial fact  over whether the test ing established that  the System  was 

capable of cleaning pipes at  the rate specified in the cont ract . LSI  m ade a 

video of the final run-off in test ing and em ailed a link to this video on 
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January 16, 2011, with a request  for im m ediate approval. (Dk. 148-12) . On 

January 17, 2011, Chikova replied by em ail saying the custom er had 

approved and request ing LSI  to “cont inue with paint ing and packing.”  (Dk. 

148-13) . After the test ing was com pleted, the System ’s lance was cut  in two 

for shipm ent . On January 19 and 20, 2011, the System  was loaded into 

three containers and shipped from  LSI . Addendum  2 changed “delivery 

term s into CI F Saint -Petersburg, Russia ( I ncoterm s 2000) .”  (Dk. 150-4, p. 

10) .  

  On January 14, 2011, Ens for LSI  sent  an em ail to confirm  that  a 

Spanish t ranslator would be available for the technician being sent  to 

Langepas, Russia, for the System ’s installat ion. LSI  chose Rafael Villa Pezzat  

to be the technician, and Pezzat  spoke only Spanish and could not  speak or 

read English or Russian. Ens em ailed Chikova on January 17, 2011, the 

following representat ion:   

Rafael Villa Pezzat  understands lim ited English but  for him  that  is not  a 
problem . He worked for LS installing m achines in I srael, UAE, 
Kazakhstan and a sim ilar m achine in Poland in the past  ten years. He 
has 45 years of experience in the field installing m achines. He knows 
m achine operat ion very well.  
 

(Dk. 148-20, p. 2) . Pezzat  t raveled to the m anufactur ing site of the System  

and spent  a couple days reviewing its operat ion. He was provided the 

System s’ operat ion and m aintenance m anuals in English and Russian when 

he left  Wichita. Pezzat  t ranslated the English m anuals into Spanish using 

Google. On March 28, 2011, Chikova em ailed Ens request ing Pezzat ’s 
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telephone num ber, because she wanted to speak with Pezzat  to determ ine 

his English language capacity and/ or consider using one of their  technicians 

who spoke Spanish. 

  A cert ificate of insurance was purchased for the shipm ent  from  

New York to Saint  Petersburg. I t  provided that  losses were payable to LSI . 

(Dk. 148-22, p. 4) . A copy of this cert ificate was sent  to Chikova on March 2, 

2011, in response to her em ail that  said, “The blaster was sent  on CI F Saint -

Petersburg, i.e. with insurance. Please send us the copy of insurance policy, 

we are obliged to show it  to custom s at  the arr ival of the vessel (March, 9) .”  

(Dk. 148-22, p. 3) .  

  Chikova sent  an em ail on April 12, 2011, stat ing that  the shipped 

System  had arr ived in Saint  Petersburg port  on April 9 and that  they were 

wait ing for custom s to provide clearance. (Dk. 155-19, p. 2) . On or about  

April 18 or 19, 2011, the containers cleared customs, and not ificat ion was 

given Artur Nekrasov, a Logist ics Manager for Kronstadt , Ltd.  I n perform ance 

of his dut ies to receive containers on behalf of Kron, Nekrasov opened the 

containers and took photographs of the dam age he saw.2 The photographs 

were sent  to Chikova som et im e later. The System  was then loaded onto 

several t rucks and t ransported to its final dest inat ion at  Langepas, Russia. I t  

arr ived on April 25, 2011, and the System  was unloaded by Lukoil 

em ployees. 

                                    
2 What  the defendant  cites from  Chikova’s deposit ion test im ony does not  
cont rovert  that  Nekrasov observed dam age and he took photographs of it .   



 

8 
 

  On April 29, 2011, Chikova arr ived in Langepas and took m ore 

photographs of the System  to docum ent  the dam age occurr ing during 

t ransportat ion.  When she returned to Saint -Petersburg on May 4, 2011, 

Chikova sent  the photographs she had taken and those taken by Nekrasov 

to LSI ’s sales representat ive, Tim  Ens. There is a quest ion of m aterial fact  

over whether the dam age shown in Nekrasov’s earlier photographs is the 

sam e as the dam age seen later in Langepas, Russia. Chikova’s em ail was 

the first  indicat ion to LSI  that  the System  had been dam aged in t ransit . LSI ’s 

em ail response to Chikova stated that  the apparent  dam age should not  

prevent  the System  from  operat ing and that  parts would be sent  for 

repair ing the lance. Chikova test ified that  Kron could not  file a claim  against  

the insurance and did not  file a claim  after LSI  said the dam ages would not  

affect  the System . (Dk. 148-2, pp. 243-44) . During the relevant  t im e period, 

LSI  did not  not ify the insurer’s agent  of the t ransportat ion dam age done to 

the System .  

  On May 11, 2011, Pezzat  arr ived in Langepas to com plete 

installat ion and set  up the System . He observed that  the System  had not  

been installed and that  there was m ore dam age done to it  than he had been 

told. After Pezzat  inform ed LSI  of this addit ional dam age, LSI  chose not  to 

file an insurance claim . Though he did not  see anyone actually dam age the 

System , Pezzat  opines that  the Lukoil em ployees dam aged the lance table in 

m oving it .  Of the seven days he spent  in Langepas, Pezzat  est im ates four 
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days were spent  repair ing the System . When he left  Langepas, Pezzat  knew 

there were three things that  st ill needed to be addressed:   (1)  addit ional 

software so the System  could operate in the autom at ic m ode;  (2)  som e hose 

connect ions;  and (3)  a chain tensioner. Kronstadt  did not  assist  Pezzat  in 

efforts to obtain renewal of his work visa, and there is a factual dispute over 

its reasons for doing so. 

  I n late May or early June of 2011, on LSI ’s recom m endat ion, 

Kron hired Tom m y Aust in ( “Aust in” )  of Aust in & Mazzei Service, I nc. to fix 

the tensioner, hose connect ions and program  on the System . When Aust in 

arr ived, he started the m achine and nothing worked, as the program  was 

gone from  the System . He downloaded the program  from  his com puter and 

tested the System . Aust in ident ified problem s with flexing of a sheet  m etal 

chute and the alignm ent  and design of the lance assem bly. He also 

discussed the addit ion of protect ive guards in case a hose failed. After 

test ing the System  first  in the m anual m ode, Aust in changed to the 

autom at ic m ode and observed problem s with hoses get t ing caught  and 

pulling loose, lance problem s, and t im ing issues. Aust in also observed later 

capacity problem s with the elevator assem bly and dust  collector as the 

product ion rate increased. When Aust in left  on June 23, 2011, the System  

st ill had issues with the lance assem bly, hoses, air  pressure, and the 

elevator assem bly. Aust in spent  som e t im e in St . Petersburg ident ifying 
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what  addit ional parts were needed to address these issues and to m eet  the 

specificat ions requested by Lukoil.   

  Three weeks later, Aust in returned to Langepas to com plete his 

work as Chikova inform ed him  that  all of his parts had arr ived. When he got  

there, he discovered that  not  all of the needed parts had arr ived and that  

the dust  collector had been rem oved m aking it  inoperable. Aust in est im ated 

that  upon receipt  of all the requested parts, he would need three weeks to 

get  the System  fully operat ional, tested, and adjusted. Without  all the parts, 

Aust in indicated the System  would not  operate autom at ically at  the rates 

requested by Lukoil.  He installed the parts that  did arr ive, reinstalled the old 

dust  collector, and tested the System  in the m anual m ode. While Aust in was 

test ing it  an air  hose disconnected, Chikova then inform ed Aust in to stop his 

work and indicated the System  would not  be part  of this facilit y. Chikova 

avers that  “Lukoil inform ed Kron that  it  was cancelling its cont ract  with Kron 

due to the dam age, delay and ant icipated cost  that  it  would take to get  the 

shot  blaster operat ional.”  (Dk. 150-7, ¶ 54) .3  Aust in returned to the United 

States without  com plet ing his work and sent  Kron a final typewrit ten report . 

I n the report , Aust in concludes that  his m odificat ions “had som e success”  

but  that  there were st ill “ issues with the lance feed hose get t ing caught ”  and 

then the hose “pulled loose from  hose fit t ing causing shot  to fly all over 

product ion area.”  (Dk. 150-15, p. 2) . Chikova avers that  the System  never 

                                    
3 The defendant  has not  effect ively cont roverted this statement . (Dk. 155, p. 
7) . 
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operated at  the cont ract -specified rate of 9 pipes cleaned per hour. The 

defendant  cites the test im ony of Pezzat  and Aust in that  the System  was 

operat ional in the autom at ic m ode, but  their  cited test im ony does not  

address whether the System  perform ed at  the rate stated in the cont ract .  

  I n a let ter dated July 9, 2012, at torneys for Kron form ally 

not ified LSI  of its failure to provide a System  “ in accordance  with the 

cont ractual agreem ent . (Dk. 160-4, p. 1) . Kron, however, did not  assert  a 

claim  or dem and for rescission unt il it s am ended com plaint  filed on 

Novem ber 19, 2013, alm ost  eleven m onths after filing suit .  

LS’S MOTI ON FOR PARTI AL SUMMARY JUDGMENT  

Punit ive Dam ages for Breach of Cont ract  

  The defendant ’s m ot ion opens with a challenge that  the plaint iff 

m ay not  recover punit ive dam ages on a claim  alleging no m ore than a 

breach of cont ract  without  an independent  tort . The plaint iff concedes this 

legal proposit ion and m aintains its claim  for punit ive dam ages is lim ited to 

tort ious allegat ions of fraud and m isrepresentat ions of fact . The court  

accepts the plaint iff’s representat ions that  it  is not  pursuing a punit ive 

dam age claim  “ in connect ion with its breach of cont ract  claim s”  and that  

such a claim  rests on the “ independent  tort  of fraud and m isrepresentat ion.”  

(Dk. 156, p. 14) . The court  considers this issue m oot  in light  of the plaint iff’s 

representat ion. 

Kansas Law Governing Fraudulent  Misrepresentat ions 



 

12 
 

  Whether fraud exists is generally a quest ion of fact , and the 

elem ents m aking up an “act ion for fraud include an unt rue statem ent  of fact , 

known to be unt rue by the party m aking it ,  m ade with the intent  to deceive 

or with reckless disregard for the t ruth, upon which another party j ust ifiably 

relies and acts to his or her det r im ent .”  Bank of Am erica, N.A. v. Narula,  46 

Kan. App. 2d 142, 158-59, 261 P.3d 898 (2011)  ( internal quotat ion m arks 

and citat ion om it ted) .  

Fraudulent  Misrepresentat ion as to System ’s Funct ioning and Test ing 

  The defendant  next  seeks sum m ary judgm ent  arguing the 

plaint iff lacks the evidence that  the defendant  comm it ted fraud in 

represent ing that  the System  was “well funct ioning, well fabricated and well 

tested”  (Pret r ial Order, Dk. 135, p. 7) . The defendant  m aintains this 

representat ion was t rue in that  the System , when shipped, m et  all three 

qualit ies because it  was built  to specificat ion and had been tested properly. 

Since the plaint iff chose not  to send a representat ive to observe the 

System ’s test ing, the defendant  concludes the plaint iff has no evidence to 

show otherwise.  

  The plaint iff counters that  LS’s lim ited test ing of the System  did 

not  confirm  the System  would perform  at  the cont ract -specified rate and 

that  LS’s video of the test ing falsely represented the System  as m eet ing the 

cont ract ’s specificat ions on the pipe-cleaning rate. The plaint iff also points to 

the defendant ’s design of a 40’ lance which after test ing had to be cut  into 
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two pieces for shipping. Finally, the plaint iff cites Aust in’s report  as 

ident ifying design deficiencies with the System  that  were not  exposed in the 

lim ited test ing and that  kept  it  from  operat ing at  the desired rates.  

  The deposit ion test im ony and affidavit  cited by the defendant  do 

not  establish as a m at ter of uncont roverted fact  that  the System  as tested 

and shipped was capable of perform ing at  the pipe-cleaning rate and for the 

operat ional hours specified in the cont ract . Thus, the defendant  is not  

ent it led to sum m ary judgm ent  based on the argum ent  that  its 

representat ions were t ruthful. I n its reply br ief, the defendant  argues for the 

first  t im e the lack of evidence regarding fraudulent  intent . Argum ents raised 

for the first  t im e in a reply br ief are waived and will not  be considered. 

Water-Pik, I nc. v. Med-System s, I nc. ,  726 F.3d 1136, 1159 n.8 (10th Cir. 

2013) .    

Fraudulent  Misrepresentat ion on Shipping 

  The defendant  argues that  it  m ade no m isrepresentat ions 

regarding shipping and that  it s representat ions are not  fraudulent  in nature. 

Two of the shipping delays were the subject  of cont ractual addendum s, and 

the third delay was due to a vendor issue. The defendant  contends “ there 

was no representat ion at  the t im e of the cont ract  was entered into which 

was false or intended to m islead Kron-CI S in any way, and there has been 

no showing of any fraudulent  intent  on the part  of Defendant .”  (Dk. 148, p. 

13) . The plaint iff does not  respond to these argum ents and does not  point  to 
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any genuine issues of m aterial fact  that  would preclude sum m ary judgm ent  

on this argum ent . The court  grants defendant ’s m ot ion as uncontested on 

this claim . 

Fraudulent  Misrepresentat ion on Com petent  and Qualified Tech 

  The defendant  argues that  it  ident ified and discussed at  length 

Mr. Pezzat , his language lim itat ions, and his experience in installing LS 

equipm ent , including a sim ilar m achine, in other foreign count r ies. Because 

of these disclosures and because the plaint iff said it  had a local technician 

who spoke Spanish, the defendant  denies that  it  failed to disclose or 

m isrepresented any m aterial fact  and also denies that  the plaint iff relied on 

any purported m isrepresentat ion. The plaint iff’s response does not  generate 

any cont roverted issues of m aterial fact  as to prevent  sum m ary judgm ent  on 

this issue. 

  That  Mr. Pezzat  was not  an in-house technician, that  he had not  

witnessed the m anufactur ing of the System , that  he did not  have a Spanish 

version of the System  m anual, and that  LS chose him  for this project  

because, in part , of a relat ionship with one of its engineers are not  facts 

which show a fraudulent  representat ion here. Even Kron’s negat ive opinion 

about  Mr. Pezzat ’s general knowledge and perform ance does not  evidence a 

specific fraudulent  representat ion about  Mr. Pezzat ’s experience and 

qualificat ions. The plaint iff’s evidence fails to show that  Mr. Pezzat ’s 

perform ance was so lacking as to dem onst rate that  the defendant  
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fraudulent ly represented his basic qualificat ions or com petence in installing 

m achinery of this kind. The defendant  is ent it led to sum m ary judgm ent  on 

this fraud claim .  

Fraudulent  Misrepresentat ion on Shipping I nsurance Cont ract  

  The pret r ial order lays out  the plaint iff’s theory on this claim  to 

be the fraudulent  m isrepresentat ion “ that  LS would take the necessary steps 

to m aintain a cont ract  of insurance from  Wichita to St . Petersburg.”  (Dk. 

135, pp. 7-8) . The defendant  argues it  is ent it led to sum m ary judgm ent  

because a cont ract  of insurance was acquired consistent  with the cont ractual 

shipping term s of “CI F-St . Petersburg”  and a copy of this insurance was 

provided to the plaint iff while the System  was being shipped. The defendant  

asserts any failure to collect  on this insurance was due to the plaint iff not  

following through in pursuing a claim . 

  I n response, the plaint iff does not  dispute that  there was an 

insurance cont ract  issued consistent  with the cont ract  but  now alleges that  it  

was relying on the defendant  to file a claim  with the insurance carr ier and 

points to the defendant  as the nam ed cert ificate holder on the insurance. 

The defendant  replies that  a fraud claim  based on failure to file an insurance 

claim  is new to the case and not  included as a theory in the pret r ial order. 

The court  agrees that  the plaint iff has not  alleged and preserved such a 

claim  in the pret r ial order. The defendant  is ent it led to sum m ary judgm ent  

on this claim .  



 

16 
 

Real Party in I nterest  and Dam ages 

  The defendant  contends that  Kron, as purchaser of the System  

from  LS, has failed to show its sale or t ransfer of the System  to Kronstadt . 

The defendant  says it  has not  received in discovery from  the plaint iff any 

t ranslated docum ents showing such a sale, t ransfer or reim bursem ent  

between Kron and Kronstadt . The plaint iff acknowledges having received a 

copy of a cont ract  between Kronstadt  and Lukoil dated January 19, 2010, 

which lacks specifics on the pr ice and product . As far as proof of dam ages, 

LS has received evidence of Kronstadt  m aking a repaym ent  to Lukoil that  is 

t ied to “certain invoices including a collateral agreem ent  which is not  

included in the t ranslated docum ents, a specificat ion that  is not  included in 

the t ranslated docum ents, or copies of the invoices.”  (Dk. 148, p. 18) . LS 

says it  has not  received, however, proof that  the repaym ent  was charged 

back to the plaint iff Kron. Because Kron and Kronstadt  are separate legal 

ent it ies and because tort  claim s cannot  be assigned, any tort  claim s 

belonging to Kronstadt  cannot  be assigned to the plaint iff Kron. 

Furtherm ore, the defendant  says it  has no evidence that  Kronstadt  assigned 

its breach of cont ract  claim s to Kron. The plaint iff contends these gaps in the 

t ranslated docum entary evidence produced during discovery keep the 

plaint iff Kron from  proving it  has been dam aged. The defendant  concludes:  

 Plaint iff has now produced a body of 35 docum ents t ranslated 
from  Russian or Germ an to English. (See, Exhibit  B) . Although the 
body of exhibits to be relied upon by Plaint iff could have included a 
variety of adm inist rat ive proceedings in which Lukoil presented their  
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various com plaints to Kronstadt , Kronstadt  and Plaint iff have chosen 
not  to produce any of these docum ents in cert ified t ranslat ion. 
I nstead, Plaint iff has produced a t ranslated version of PL0001435 
which is the dem and for paym ent  of 2,600,000 rubles in delay 
dam ages;  the cont ract  between Lukoil and Kronstadt  which purports to 
be the cont rolling cont ract  between these com panies in Exhibit  B at  
pp. PL001441-PL001449, and various shipping docum ents. None of 
these docum ents establish any basis for Kronstadt  paying dam ages to 
Lukoil or charging any part  of its cont roversy with Lukoil back to Kron-
CI S. 
 

(Dk. 148, p. 19) . I n response, Kron counters that  it  is the real party in 

interest  as the party to the cont ract  who paid LS and as the ent ity to whom  

LS m ade the false representat ions. I n reply, the LS acknowledges Kron’s 

legal posit ion as the real party in interest , but  renews an argum ent  that  Kron 

cannot  prove it  suffered any dam ages.  

  The court  will not  grant  LS’s m ot ion on this issue. The record 

does not  show that  Kron is br inging any assigned tort  claim s or that  it  is 

br inging any breach of cont ract  claim s other than as the purchaser of the 

System  and as party to the cont ract . As for its other challenge to the 

plaint iff’s proof of dam ages, LS’s m ot ion fails to carry the init ial burden of 

point ing out  those port ions of the record that  show it  is ent it led to judgm ent  

as a m at ter of law on this point . LS’s m ot ion does not  art iculate a statem ent  

of facts to support  this burden and does not  cite port ions of the record that  

would sustain this burden. At  best , LS’s m ot ion does no m ore than show that  

t ranslated docum ents evidencing a sale, t ransfer or reim bursem ent  between 

Kron and Kronstadt  have not  been produced in discovery. LS’s m ot ion fails 
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to dem onst rate that  this proposit ion necessarily m eans the plaint iff cannot  

prove it  suffered dam ages for any of its claim s.  

KRON’S MOTI ON FOR PA RTI AL SUMMARY JUDGMENT  

Breach of Cont ract  for Failure to Ship on or Before Decem ber 30, 2010 

  As set  forth in the pret r ial order, Kron claim s that  LS breached 

their  “ cont ract  when it  failed to m anufacture and ship the shot  blaster to 

Kron on the date specified in the cont ract .”  (Dk. 135, p. 7) . LS’s stated 

posit ion in the pret r ial order is to deny it  breached the cont ract . I d.  at  9. The 

choice of law provision in the part ies’ writ ten cont ract  looks to Kansas law, 

(Dk. 148-4, p. 5) , and both sides cite Kansas law respect ively. The elem ents 

of a breach of cont ract  claim  in Kansas are:  “ (1)  the existence of a cont ract  

between the part ies;  (2)  sufficient  considerat ion to support  the cont ract ;  (3)  

the plaint iff’s perform ance or willingness to perform  in com pliance with the 

cont ract ;  (4)  the defendant ’s breach of the cont ract ;  and (5)  dam ages to the 

plaint iff caused by the breach.”  Stechschulte v. Jennings,  297 Kan. 2, 23, 

298 P.3d 1083 (2013)  (citat ions om it ted) .  

  Addendum  2 to the part ies’ writ ten cont ract  extended the 

shipping date to Decem ber 30, 2010, and there were no other writ ten 

addendum s that  extended this date. I t  is also uncont roverted that  the 

System  did not  ship unt il January 19 and 20, 2011. Kron highlights this 

provision in their  cont ract , “ I f Products have not  been m ade available for 

delivery to the Buyers and/ or failure to supply part  of Products, the Sellers 
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shall pay to the Buyers a penalty at  the rate of .2%  of TCP for every day of 

delay but  in no event  shall the total of all such penalt ies exceed 10%  of 

TCP.”  (Dk. 148-4, p. 3) . The plaint iff seeks sum m ary judgm ent  on this claim .  

  I n response, LS argues the plaint iff’s m ot ion “ ignores 

com m unicat ions between the part ies”  over a shipping date change due to a 

vendor problem . (Dk. 155, p. 18) . As discussed above, LS exchanged em ails 

explaining why the shipping date needed to be pushed back to January 21, 

2011, and LS confirm ed the new shipping date for the plaint iff’s 

representat ives. LS highlights Chikova’s em ail of January 17, 2011, that  

replied to LS’s em ail which had sent  a link to the video test ing of the System  

and had asked for “approval ASAP.”  (Dk. 148-12) . Chikova’s reply said the 

custom er had approved and requested LSI  to “cont inue with paint ing and 

packing.”  (Dk. 148-13) . LS insists this m eans that  the “delay was approved.”  

(Dk. 155, p. 18) . LS also argues that  the plaint iff failed to reject  the system  

for im proper delivery and concludes that  the plaint iff “ is not  ent it led to 

sum m ary judgm ent  for breach of cont ract  based on im proper delivery.”  (Dk. 

155, p. 19) .  

  I n reply, the plaint iff looks to their  writ ten cont ract  which 

provides at  sect ion 11.2:   

With regard to the r ights and obligat ions of the part ies the present  
writ ten Cont ract  with Appendix 1 shall prevail.  Possible cont radictory 
statem ents, undertakings and the like of form er correspondence, 
offers etc. are irrelevant . Any amendm ent  of and supplem ent  to the 
present  CONTRACT 07-084 and/ or Appendix 1, or specificat ions 
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thereof m ust  again be m ade in writ ing by authorized representat ives 
of each party in order to be valid. 
 

(Dk. 148-4, p. 6) . The plaint iff denies that  the em ails exchanged between 

Ens and Chikova evidences any writ ten am endm ent  to extend the shipping 

date or to m odify other term s of their  writ ten agreem ent . Besides not  being 

authorized representat ives, Ens and Chikova did not  send em ails that  

indicated an am endm ent  of any term  to Addendum  2. I nstead, Chikova’s 

em ail expressly reserved:  

As far as the Cont ract  is signed by our representat ive office in 
Germ any, further correspondence related to Cont ract  details and 
Penalt ies will be probably held by Kron-CI S Gm bH, i.e. Leola Kilt  (or 
I r ina Sonderm ann)  with m e (or our Financial Manager)  in copy. 
Anyway we need to receive from  you som e kind of ‘Progress report ’ 
twice a week (eg. Mon & Wed)  unt il the blaster is shipped on a vessel 
and once a week unt il the blaster reaches Saint -Petersburg for us to 
have precise inform at ion in t im e and to be able to inform  the custom er 
and avoid serious conflicts in case any problem s arise. 
 

(Dk. 155-14, p. 2) . The plaint iff notes that  the defendant  has not  offered 

any docum entary evidence of a writ ten am endm ent  extending the shipping 

date or m odifying the agreem ent ’s term s.  

  The plaint iff has carr ied its sum m ary judgm ent  burden on its 

breach of cont ract  claim  that  the defendant  failed to ship the System  by 

Decem ber 30, 2011, as required by Addendum  2, and that  the defendant  is 

liable under § 4.7 of their  agreem ent . The defendant ’s response does not  

create any genuine issues of m aterial fact  for a writ ten am endm ent  

extending the shipping date and does not  advance any legal argum ents to 

preclude its liabilit y for failure to m ake the System  available for delivery 
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pursuant  to the writ ten agreem ent . Because the plaint iff did not  present  a 

statem ent  of uncont roverted fact  on the am ount  owed under this provision, 

the court ’s ruling on this rem edy is not  final in that  respect . 

Revocat ion of Acceptance Rem edy   

  I n seeking this rem edy, Kron argues that  the System ’s 

nonconform ity to Kron’s needs and circum stances at  the t im e of the 

purchase substant ially im paired its value to Kron and that  Kron accepted the 

System  either believing the System  would be rem edied prom pt ly or not  

discovering the extent  of the System ’s nonconform ity. Specifically, when the 

first  technician, Mr. Pezzat , left  Russia in May, Kron alleges it  believed the 

System  needed to have software installed to operate in autom at ic m ode and 

to have problem s with hose connect ions and chain tensioner resolved. The 

arr ival of the second technician, Mr. Aust in, however, revealed addit ional 

problem s with a flexing m etal chute, the lance assem bly, piping, hose 

connect ions com ing loose. Kron contends these circum stances and the 

uncont roverted opinions of the technicians establish that  System  was 

nonconform ing, that  the nonconform ity “substant ially im paired its value to 

Kron, and that  Kron was unaware of the nonconform it ies unt il after the 

repairs to the m achine had been m ade, and after Aust in’s arr ival with the 

necessary software program  to test  the m achine in autom at ic m ode.”  (Dk. 

150, p. 19) . The plaint iff also contends it  gave t im ely not ice of the System ’s 
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nonconform ity and “ult im ately revoked its purchase, at  the latest  upon the 

filing of this lawsuit .”  I d.   

  The defendant  denies that  the System  had any funct ioning value 

to Kron but  only to the final end-user, Lukoil,  who is not  a party to the 

act ion. The defendant  m aintains that  the plaint iff first  at tem pted to revoke 

its acceptance of the System  with the filing of its first  am ended com plaint  on 

Novem ber 19, 2013, over two years after delivery of the System . The 

defendant  denies that  it  received not ice of the Kron’s revocat ion of 

acceptance “within a reasonable t im e after”  Kron’s alleged discovery of the 

grounds for revoking. See K.S.A. 84-2-608(2) . The defendant  argues the 

quest ions whether Kron ever revoked acceptance and whether the alleged 

revocat ion was t im ely rem ain m aterial quest ions of fact  to be decided by the 

t r ier of fact . Finally, the defendant  contends that  the System  did conform  to 

the cont ract ’s specificat ions but  that  the addit ional problem s noted by Aust in 

cam e from  Lukoil request ing m odificat ions so the System  would operate 

faster than cont ract  specificat ions.  

  On its face, the plaint iff’s sum m ary judgm ent  request  on this 

rem edy is r iddled with genuine issues of m aterial fact . Most  notably are if 

and when the plaint iff revoked its acceptance and whether the revocat ion 

occurred within a reasonable t im e. The court  is unable to find in the 

plaint iff’s m ot ion an uncont roverted fact  establishing that  the plaint iff 

not ified the defendant  of its revocat ion pr ior to filing the first  am ended 
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com plaint . A revocat ion of acceptance is “not  effect ive unt il the buyer 

not ifies the seller of it .”  K.S.A. § 84-2-608(2) .  A buyer’s not ificat ion of a 

breach is one thing, but  the buyer also m ust  not ify the seller “ that  it  was 

revoking acceptance and canceling the cont ract , and the com m ents to 

sect ion 84-2-608 indicate that  m ere not ice of a breach under the preceding 

sect ion is generally not  sufficient  to effect  revocat ion of acceptance.”  

Genesis Health Clubs, I nc. v. LED Solar & Light  Co.,  2014 WL 2095170 at  * 2 

(D. Kan. May 20, 2014)  (citat ions om it ted) .  For that  m at ter, the plaint iff is in 

no posit ion to dem onst rate as a m at ter of law that  its revocat ion occurred 

within a reasonable t im e after discovering the ground for revocat ion. This 

quest ion of t im eliness or reasonableness is a quest ion of fact  to be decided 

by the jury in considerat ion of the facts and circum stances here. Scotwood 

I ndust r ies, I nc. v. Frank Miller & Sons, I nc. ,  435 F. Supp. 2d 1160, 1168-69 

(D. Kan. 2006)  (and cases cited therein) . The plaint iff’s m ot ion is denied on 

this claim . 

  I T I S THEREFORE ORDERED that  the defendant  LS’s m ot ion for 

part ial sum m ary judgm ent  (Dk. 147)  is m oot  concerning any possible claim  

by Kron for punit ive dam ages for breach of cont ract ;  is granted on Kron’s 

fraud and m isrepresentat ion claim s regarding shipping by the deadlines 

provided in the cont ract , supplying a com petent ly t rained and qualified 

technician, and m aintaining a cont ract  of insurance during shipm ent  from  

Wichita to St . Petersburg;  is denied on the plaint iff’s claim  for fraud and 
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m isrepresentat ion that  the System  would be well funct ioning, well fabricated 

and well tested;  and is denied as to the LS’s arguments related argum ents 

on real party in interest  and dam ages;  

  I T I S FURTHER ORDERED that  the plaint iff Kron’s m ot ion for 

part ial sum m ary judgm ent  (Dk. 149)  is granted on its breach of cont ract  

claim  for the defendant  LS’s failure to deliver the System  by the date 

appearing in the writ ten cont ract  and the defendant ’s liabilit y under § 4.7 of 

the writ ten cont ract , but  it  is denied as to plaint iff’s claim  for revocat ion of 

acceptance.  

   Dated this 9th day of Decem ber, 2014, Topeka, Kansas. 

 

                                  s/ Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge   

 


