Thomas v. Vi

Michita, Kansas, City of et al D

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
KEN THOMAS,
Plaintiff,
V.
Case No. 13-1040-CM
CITY OF WICHITA, KANSAS, et al.,

Defendants.
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MEMORANDUM AND ORDER

This matter is before the court on defendamtstion to exclude the testimony of plaintiff's
designated expert Edward “Tad” Leach (Doc. 8gfendants do not challenge Leach’s qualificatig
as an expert. Instead, defendants argue thaath’® opinion should be exmed because it addresseg
an ultimate issue of law and will not be helpful to the jury, is based on inappropriate standards,
amounts to a credibility assessment. Defendantse€udrgue that Leach shdube restricted to his
report.

l. Factual Background

Plaintiff's claims arise out of an altercatibetween plaintiff and seral defendants at the
scene of a fire at an industrial building complleat was owned by plaintiff's family and contained
several family businesses. Tlaets are heavily disputed, but plidfinalleges that he was unlawfully

beaten and arrested when he attempted to speakhwifite chief about thigre. Plaintiff suffered

injuries from the beating and was charged with four misdemeanors, one of which was dismisseg.

Plaintiff was convicted on the three remainingugjes, but he appealed and was subsequently

acquitted. In addition to othetaims, plaintiff alleges that tendants used excessive force in
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violation of the Fourth Amendment, or at the vigst, used negligent fardn violation of Kansas
law.
. Legal Standard

The court serves a “gatekeeping” function in detaing the admissibility of expert testimony.
Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1999). In deaidiwhether to admit or exclude
expert testimony, the counts broad discretiorKieffer v. Weston Land, Inc., 90 F.3d 1496, 1499
(10th Cir. 1996). Under Federal Rule of Eamte 702, a witness whose knowledge, skill, experienice,
training, or education qualifehim or her as an expert may testifithe expert’s scientific, technical,
or other specialized knowledge whiélp the trier of fact to understd the evidence or to determine g
fact in issue.” This is true {fl) “the testimony is based on sufficidatts or data”; (R“the testimony
is the product of reliable pringdies and methods”; and (3) “tle&pert has reliably applied the
principles and methods to the faofghe case.” Fed. R. Evid. 702.

To be admissible, an expert’'s opinion mave a reliable foundian and be relevant.
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 597 (1993Paubert delineates four factors for
consideration by the trial court when assessinglgiiy under Rule 702: (1) whether the expert's
theory or technique can be or has been testedii@her the theory or thnique has undergone peef
review and publication; (3) the knovor potential rate ofrror; and (4) gemal acceptance of the
theory or technique by the sctdit community. 509 U.S. at 593-94owever, “this list is neither
definitive nor exhaustive.'Norrisv. Baxter Healthcare Corp., 397 F.3d 878, 884 (10th Cir. 2005).
To assess relevancy, the court must determinehehéte testimony “will helphe trier of fact to
understand the evidence or to determine a fassire.” Fed. R. Evid. 702. In addition, the court
should consider whether the testimony is “sufficietibg to the facts of thease that it will aid the

jury in resolving a factual dispute Daubert, 509 U.S. at 591 (citation and quotation marks omitted).




[Il.  Discussion
Federal excessive force claims are gogdrhy the Fourth Amendment’s “objective
reasonableness” standar@rahamv. Connor, 490 U.S. 386, 388 (1989). &Revant evidence is that
which has ‘any tendency to make the existence ofagtythat is of consequee to the determination
of the action more probable or less probdbén it would be whout the evidence.”Tanberg v.

Sholtis, 401 F.3d 1151, 1163 (10th Cir. 2005) (quoting Fed. R. Evid. 401).

Courts often admit expert testimony regardingqeofirocedures in excessive force cases. T

Tenth Circuit has stated that “Bzjrts generally allow experts inisharea to state an opinion on
whether the conduct at issue fell below acceptaaldsirds in the field of law enforcemenZiichel v.
City & Cnty. of Denver, 997 F.2d 730, 742 (10th Cir. 1993) (cotlag cases). As Judge Robinson
stated inOrnelas v. Lovewell, “[t]here is a distincbn . . . between an expéeesstifying about whether
the degree of force used was unreasonable and ereemsd whether the degreeforce used was in
compliance with well-established policersfards.” No. 11-2261-JAR-KMH, 2013 WL 3271016, at
*6 (D. Kan. June 27, 2013). The lattepisrmissible; the former is noBeeid. at *6—7.
Here, Leach is clearly opining as to whettiee degree of force used was unreasonable ang
excessive—the headings for his opinions as feratants Dugan and Gallaghmth state that these
defendants “utilized unnecessary and excessive for@fistgplaintiff. (Doc. 82-2 at 2.) Like the
court inOrnelas, the court determines that Leach’s testity goes to the ultimate issue in this case
“whether [defendants’] use of fog was excessive or unreasonablget 2013 WL 3271016, at *7.
Leach states in his report that these defendaalated certain provisions of the Wichita Polig
Department (“WPD”) and International AssociationGifiefs of Police (“IACP”) policies. The WPD
Regulation 4.0 — Weapons/Use of Force Requirgmgection 4.131 Unnecessary/Excessive Force

states that officers should use “[o]nly such force as is objectively reasonaiale,dmthe totality of
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the circumstances, to effectivelyifg an incident under control, in making a lawful arrest . . . .”
(Doc. 85-10 at 4 (emphasis added$imilarly, the ICAP Model Pally for “Use of Force”: Section
IV. Procedures, Sub-section C. Use of Nondeadlgd-etates that “[w]here deadly force is not

authorized, officers may use only thetel of force that is objectivglreasonable to bring an incident

under control.” (Doc. 82-2 at 2 (emphasis adde®ut Leach does not propose to offer testimony
regarding general standards andraming requirements. He meratgncludes that the defendants’
actions violated these policies.

Like the standard operatimgocedures (“SOPs”) ianberg, the above-quoted policies cited
by Leach in his report merely “duplicate[ ] the feale . . standard| ] for excessive force and make |t

less likely that evidence of thpdlicies] would be relevant.See 401 F.3d at 1163. The court agree
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with the analysis iTanberg: “That an arrest violated police prtment procedures does not make if
more or less likely that the arrest implicateskbearth Amendment, and evidence of the violation i
therefore irrelevant."Seeid. at 1163-64. Th&anberg court’s additional policy reason for excluding
the SOPs also holds true hereeating administrative standards evidence of a constitutional
violation might deter police departments from adopting progressive standards, as many police
departments “use administrative measures suclpasands, salary adjustments, and promotions {o
encourage a high standard of public servicexiress of the federal constitutional minimad. at
1164.

Further, under Federal Rule of Evidence 408,aburt finds that the probative value of

Leach’s opinion that defendants’ use of forceatietl the policies is substantially outweighed by thg
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likelihood that this opinion will confuse or mislead the jury. The jury may improperly believe that a

violation of the policies ecessarily equates to a congional violation. Thepolicies, as noted above




duplicate the constitutional standard and are margipatipative, and the coulbes not want the jury
to confuse legal and administrative standaiSk id.

Plaintiff argues that, even if the court deteresiithe policies are irrelevant to his Fourth
Amendment excessive force claim, the policies devamt to his negligenadaim. Defendants did
not respond to this argument. The court agtieasthe WPD and IACP policies are relevant to
determine whether defendants acted negligentlyarathount of force they used against plaintiff.
Accordingly, the court will admiteach’s testimony as to the ammt of force used and whether
defendants complied with the policies, but only geitains to plaintiffsiegligence claims. The
court can give a limiting instruction to this effed¢teach’s testimony should be limited to the opinio
stated in his report.

For these reasons, defendants’ motion atgd in part and denied in part.

IT ISTHEREFORE ORDERED that Defendants’ Motion t&xclude Expert Testimony
(Doc. 81) is granted in part and deniegart consistent witthe court’s opinion.

Dated this 18th day of July, 2014, at Kansas City, Kansas.

gCarlos Murguia

CARLOSMURGUIA
United States District Judge




