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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JUSTIN YARDLEY, )

Plaintiff, g
V. ; Case No. 13-1100-CM
CAROLYN W. COLVIN, ))

COMMISSIONER OF SOCIAL SECURITY, )

)
Defendant. )
)

MEMORANDUM AND ORDER

On December 1, 2009, plaintiff Justin Yardleptectively filed this acdbn pursuant to Title Il
of the Social Security Act (“Act”), 42 U.S.C. 8®1 et seq., and Title XVI of the Act, 42 U.S.C. 88
1381 et seq. Under Title Il, plaifftrequests disability insurance béite Under Title XVI, plaintiff
requests supplemental security income benefitaintiff's claims were denied initially and on

reconsideration. Following a vidéearing, an Administrative Lawdge (“ALJ”) found that plaintiff

was not disabled in a decision dated Septer@p2011. On December 4, 2012, the Appeals Coungi
of the Social Security Administiian denied plaintiff's request foeview. Thus, the ALJ’s decision
stands as the final decision of the Commissioner.

l. Legal Standard

Under 42 U.S.C. § 405(Qg) this court applies e-fwonged review to the ALJ’s decision. Thig

U7

review determines (1) whether the ALJ’s decisiosupported by substantial eeiace in the record as
a whole and (2) whether the ALJ dipd the correct legal standardsax v. Astrug489 F.3d 1080,

1084 (10th Cir. 2007) (citation omitted). “Substalgadence” means “more than a mere scintilla”
and “such relevant evidence as a reasonable mind @aaiept as adequate to support a conclusion.”™

Hunter v. Astrug321 F. App’x 789, 792 (10th Cir. 2009) (quotiRigherty v. Astrue515 F.3d 1067,
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1070 (10th Cir. 2007)). In its analysis, the conay not reweigh the evidence or substitute its
judgment for that of the ALJSee White v. Massana#l71 F.3d 1256, 1257 (10th Cir. 2001) (citing
Casias v. Sec’y of Health & Human Ser@33 F.2d 799, 800 (10th Cir. 1991)). On the other hand
the court must examine the entire record—including any evidence that may detract from the de
of the ALJ. Jaramillo v. Massanari21 F. App’x 792, 794 (10th Cir. 2001) (citi@jenn v. Shalala
21 F.3d 983, 984 (10th Cir. 1994)).

Plaintiff bears the burden of proving disabilitdunter, 321 F. App’x at 792. A disability
requires an impairment—physical mental—that renders one unatdesngage in any substantial
gainful activity. Id. (quotingBarnhart v. Walton535 U.S. 212, 217 (2002)). Impairment, as defing
under 42 U.S.C. § 423(d)(1)(A), is a “medically detmable physical or mental impairment which
can be expected to result in deattwhich has lasted or can be egfed to last for a continuous perig
of not less than 12 months.”

The ALJ uses a five-step sequential process to evaluate disability clafifiams v. Bowen
844 F.2d 748, 750 (10th Cir. 1988) (citation omitteBut the ALJ may stop once he makes a
disability determination; he need mmbceed to subsequent steps ithacludes that a claimant is or
is not disabled at an intermediate stégh. Step one requires the plaintiéf demonstrate that he is no
engaged in substantialigbul employment activity.ld. If the plaintiff meetghis burden, then the AL
proceeds to the second step. Step two requiresahifiito demonstrate that he has a “medically
severe impairment or combination of impairmeriteit severely limits his ability to do workd.
(internal quotation omitted). At this point, ifalplaintiff cannot show that his impairments would
have more than a minimal effect on his abilitdtowork, then the ALJ may determine plaintiff is nd
disabled.Id. at 751. If the plaintiff meets the de minimis showing, then the ALJ proceeds to step

three.ld.
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At step three, the ALJ compares the giffis impairment to the “listed impairments’—
impairments that the Secretary of Health and Hu®ervices recognizes ssvere enough to preclud
substantial gainful activityld. If the plaintiff’'s impairment matclseone on the list, then a finding of]
disability is made.ld. If not, the ALJ advances to step foud. Before step four, however, the ALJ
must assess the plaintiff's resaldunctional capacity (“RFC”)Baker v. Barnhart84 F. App’x 10,

13 (10th Cir. 2003) (citingVinfrey v. Chater92 F.3d 1017, 1023 (10th Cir. 1996)). The ALJ uses
RFC for steps four and five. Ategt four, the plaintiff must demonate that his impairment prevents
him from performing his past workWVilliams 844 F.2d at 751. If this showing is made, the ALJ
moves to the fifth and final stepd. Here, the burden shifts to the ALIH. The ALJ must—
considering the plaintiff's RFC and vocational fastof age, education and work experience—sho
that the plaintiff can perform some work tleists in large numbers in the national econoidy.
Il. Analysis

A. The Administrative Decision

The ALJ conducted a video hearing wherahe plaintiff's counsehsked questions of

plaintiff and a Vocational Expert (“VE”). The ALJéh issued his decision, determining that plaintiff

met the insured status requirements of thegb&@mcurity Act through September 30, 2014. The AL

also found that plaintiff had nehgaged in substantial gainful iady since May 2, 2009, the alleged
onset date. Based on evidence in the recordiltieconcluded that plaintiff suffers from the
following severe impairment: degenerative disc disedghe lumbar spine — status post surgery. (
at 19.) The ALJ then found thatgnttiff did not have an impairment combination of impairments
listed in or medically equal to orud the listed impairments.Id. at 19-20.)

The ALJ determined that plaintiff retained fREC to perform sedentary work as defined in

C.F.R. 88 404.1567(a) and 416.967(a), except that ffldoen only occasionally climb ramps/stairs
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balance, stop, kneel, crouch, crawl and should neireb ladders/ropes/scaffolds.” (R. at 20.) The
ALJ also limited plaintiff to “work in occupains without concentrategkposure to temperature
extremes, vibration, work hazards and wheresloaly required to perform occasional overhead
reaching.” [d.) Further, the ALJ found plaintiff capalbé “simple, unskilled work where he can
alternate between sittingnd standing at will.” 1d.)

The ALJ found that plaintiff was unable perform any past relevant workid(at 24.)
Nevertheless, the ALJ determingct plaintiff would be able tperform other work existing in
significant numbers in the national economid.)( Finally, the ALJ found tt plaintiff had not been
under a disability from May 2, 2009, tioe date of the decisionld( at 25.)

B. Plaintiff's Claims

Plaintiff argues that th&LJ erred in four waysFirst, plaintiff argues that the ALJ erred by
making a determination of plaintiff’'s credibilithat was erroneous and not supported by substanti
evidence and by improperly requiring objectsedstantiation of gintiff’'s pain.

The court will not disturb an ALJ’s credibilityeterminations when they are supported by
substantial evidence; they are “peculiate province of théinder of fact.” Wilson v. Astrug602

F.3d 1136, 1144 (10th Cir. 2010) (quotation omitted).eWhnalyzing evidence of pain, the ALJ ml

first determine if the objective medxdil evidence demonstrates thatagn-producing impairment exists

Luna v. Bowen834 F.2d 161, 163 (10th Cir. 1987). Next, #ie) must look at the nexus between t

impairment and the plaintiff's allegations of paidl. If the nexus is sufficient, the ALJ must consider

all of the evidence—both subjective and objective—temheine whether the plaiff's pain is in fact
disabling. Id.
The ALJ must closely and affirmativelyk her findings to the substantial evidence,

identifying the specific evidence upon which she relteanders v. Astry66 F. App’x 767, 770
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(10th Cir. 2008) (citindg<epler v. Chater68 F.3d 387, 391 (10th Cir. 1998)ualls v. Apfel206 F.3d
1368, 1372 (10th Cir. 2000)). The ALJ may consitlerfollowing whemmaking his credibility
determination:

(1) the individual’s daily actities; (2) the locaon, duration, frequeng and intensity

of the pain or other symptom&) factors that precipitai@nd aggravate the symptoms;

(4) the type, dosage, effectiveness, and sftects of any medication taken to alleviate

the symptoms; (5) treatment for relief of the symptoms; (6) measures other than

treatment used to relieve the symptdeg. rest); and (7) any other factors.

Soc. Sec. Ruling 96-7p, 1996 WL 374186, at *3 (1§$996). But the ALJ is not required to
formally address every factoGeePoppa v. Astrugb69 F.3d 1167, 1171 (10th Cir. 2009) (holding
that a credibility finding oes not require a formalistic factor-by-factor recitatiothefevidence . . .
[s]o long as the ALJ sets forth the specificdewce he relies on in evaluating the claimant’s
credibility”) (quotation meks and citation omitted).

Here, the ALJ found that plaintiff's medicalfieterminable impairment could reasonably be
expected to cause the alleged symptoms. HowtheALJ found plaintiff's statements regarding th
intensity, persistence, and limiting effects of the symmstéo be “not credible to the extent they are
inconsistent with the above residual funotl capacity assessment.” (R. at 21.)

The ALJ first discussed thptaintiff had back surgery iB001 and then returned to his
construction job. Ifl.) Plaintiff then exacerbated his back paiteafin “altercation” at work in 2009.
(Id.) The ALJ explained that plaintiff had not work&dce that time and was terminated after tryin
to return to work. Ifl.) Plaintiff was then denied unemploymenid. @t 21, 42.)

Discussing the objective medical evidence, At noted that although plaintiff's treating
physician, Dr. Rose, did originallyold plaintiff out of work afte his injury, Dr. Rose released

plaintiff to work without retrictions in April 2009. I¢l. at 22.) And he stated that an x-ray of

plaintiff's cervical spinen May 2010 was normal.ld.) Further, an MRI of the lumbar spine in Mar
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2010 “showed some post surgical changes at L5 with hardwarefpsavious fusion” and “[tlhere
was some bilateral neural foraminal narrowing atlwith bilateral foraminal stenosis at L5-S1
without central spial stenosis.” Ifl. at 22.) The ALJ noted that tMRI1 was otherwise unremarkablg
(Id.) He also indicated that other March 2010 imggiowed mild degenerag disc disease at the
same location, and that earlieragery in April 2009 had shown sordegenerative changes at L4-5,
but otherwise showed a normal lumbar viewd.)( Finally, imagery of @intiff's knees in January
2009 was essentially normalldJ)

The ALJ also stated that plaintiff was exaadrby Dr. Saad M. Al Shathir, M.D., in March
2010, who noted that plaintiff showed pain in strailgigt raising only at the ghty-degree level, with
some mild spasmslid at 23.) The ALJ discussed Dr. Al Shials opinion that plaintiff could write,
sit up and transfer, reach, bend, manipulate obyatt®ut incident, and khflexion within normal
limits. (Id.) And the ALJ noted that plaiff did not report the level addymptoms to Dr. Al Shathir
that he testified aboun the hearing. 1¢.)

The ALJ gave some weight to the opinion of Dr. Michael PériD., whose April 2010
opinion stated that plaintiff could perform a range of light wotk.) (Dr. Peril’s decision was
confirmed as written by Dr. Gerald Siemsen, M.D., in August 20D) The ALJ noted that Dr.
Peril cited a lack of medical evidem of plaintiff's symptoms and algbe fact that Dr. Rose released
plaintiff to go back to work, but #t plaintiff never picked up thelemse and instead wanted to discy
unemployment. I(l.) The ALJ noted his agreement with Peril that there was a lack of objective
evidence to support plaiff's complaints. (d.) However, the ALJ reliedn plaintiff’'s disposition at
the hearing and his subjective complaints mdliing that plaintiff has some impairmentd.j Thus,
the ALJ gave some credit to plaintiff's subjectiverg@aints in finding that additional limitations wel

warranted beyond those recommended by Drs. RetiS&emsen and limited plaintiff to a range of
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sedentary work. Id.) He also found that DAI Shathir’s opinion regardig some limits in plaintiff's
straight-leg raising and flesin supported a finding that phaiff has some impairment.Id()

Plaintiff argues that the ALJ found his statementsaamot credible solely based on the lack
objective medical evidence supporting his complaifise court does not agree. Although the ALJ
did find that there was insufficienbjective medical evidence inghlecord to support the level of
limitation alleged by plaintiff, the ALJ also discusg#dintiff's daily activities, his treatment for pain
relief, and other factors.

For example, the ALJ considered plaintiff's staents that his problems were so severe thg
he: (1) needed help dresgi bathing, and could not grip things witis right arm; (2) spent about five
hours on a typical day lying down; and (3) neeldelpp getting out of bed some days and help
preparing his own mealsld( at 21-22.) He then contrasted thifhwplaintiff's statements that he (1
often watches his roommate’s twelve-year-ad and gives the children rides; (2) does light
household chores when he is al§®) shops; and (4) playguitar, goes camping, and goes fishing.
at 22.) The ALJ properly found thesetivities to be inconsistent wiflaintiff's complaints.

Although the ALJ did ultimately conclude ththe objective medical éence did not support
the level of pain alleged by plaintiff, this was i only reason for his credibility determination. T
ALJ discussed multiple factors as required by l&ve. may not have discussed every factor, but str
adherence to the factors is not required. The court will not substitute its opinion for that of the f

finder in this situation. The Al's credibility determination isupported by substantial eviderice.

Although the court does not rely on it for its decision,cihert notes the inconsistency of plaintiff's attempt to get
unemployment after his 2009 injury (which requires alleging that one is able to work) with his assertion that he
disabled and unable to work around the same tigee Marshall v. Astry@011 WL 3440081, at *11 (D. Kan. Aug.
8, 2011) (noting that the plaintiff's ntradictory assertions of being ablexork in order taeceive unemployment
benefits, but disabled and unable to work to receivéiiityabenefits contributed téinding that the plaintiff's
disability allegations were not credible).
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Second plaintiff argues that the ALJ improperly euated his course of medical treatment.
Specifically, plaintiff contends #t the ALJ discredited him for not undergoing epidural treatmentg
when he did in fact do so. In support, plaingjffotes a portion of the ALJ’s decision in which he
states:

Claimant has successfully worked post fision surgery in 2001 and Dr. Rose’s plan

for epidural injections to alleviate the c¢f@nt’'s pain, which is real, were [sic] never

contradicted in the medical record as being ineffective. Regardless, the claimant sough

no other plan to alleviate his pain. Therefahe undersigned finds that the claimant is
capable of a sedentary exertional levetl assigns postural and environmental limits
that are supported by the medical evidence.
(Id. at 23.) Plaintiff also point® the ALJ's observation that “DRose’s records show that the
claimant did not want furtlmeepidural injections for fear theyawld interfere with the hardware or hit
his spinal cord. (Exhibit B9F).'ld. at 22.)

Although the block-quoted passadmwae is not extremely cleahe court finds that the ALJ
did acknowledge plaintiff’'s completion of the ¢erepidural injections: the ALJ noted only three
paragraphs earlier in his opiniorattplaintiff “has had epidural jections with mixed results.”ld.)

In the block-quoted passage, it appears that thewsisInoting that the recotdcked evidence that
Dr. Rose’s epidural injection plan was ineffeetivAnd the ALJ followed up by noting that, regardle
of whether the epidural injectiomgere ineffective, plaintiff sought nather plan to alleviate his pain.
(Id. at 23.) Thus, although the Acduld have expressed this notimore clearly, theourt does not
agree that the ALJ foundahtiff did not undergo the epidural imjgons and discretkd plaintiff for
this reason.

Plaintiff includes a similar argument that tAkJ discredited his testimony by finding that he
“successfully worked” after his fusion surgery in 20QMM. at 23.) Plaintiff agues that the fact that

plaintiff worked for years after hsurgery bears little relation to Himitations after he re-injured his

back in 2009. But plaintiff even acknowledges thatAlhJ found that plaintiffe-injured his back in
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an altercation at work. (Doc. 1174tR. at 21.) Further, the ALJ not#tht plaintiff tried to return to
work after his injury in 2009, but was terminafedR. at 21.) Again, re@ug the ALJ’s opinion as a
whole reveals that the ALJ did acknowledge thatnpifhire-injured his backn 2009 and that he did
not discredit plaintiff's testimony because pldintiorked after his surgery in 2001. This argument
fails.

Third , plaintiff contends that the ALJ impropgirssumed the role of an unqualified medica]
expert when he characterized his bpekn as a “mild back condition.”ld; at 23.) But the ALJ was
not making a medical determinationtlis point. The ALJ’'s statement was made in the discussior of
whether plaintiff's subjective complaints wergpported by the objective medi record, and the ALJ
noted that his subjective complaints aloneld not warrant additional limitations beyond those
already discussedld( at 23.) The court reads the ALJ’s coamhin context, and does not find that
the ALJ was offering a medical opinion regardingimliff's condition. Hewas instead speaking
generally about the objective medi evidence regarding plaintiff’'s condition. Plaintiff's argument
on this point fails.

Fourth, plaintiff argues that the ALJ erreédause although he acknowledged plaintiff's
testimony that he could not afford medical treatmbatdid not consider 1) whether the treatment
would restore plaintiff's ability to work; (2) wheer the treatment was prescribed; (3) whether the
treatment was refused; and if $4) whether the refusal was withgustification.” (Doc. 11 at 9
(citing Thompson v. Sullivar®87 F.2d 1482, 1490 (10th Cir. 199Bjey v. Bowen816 F.2d 508, 517
(10th Cir. 1987)).)

The court agrees that the ALJ must addrihese factors in certain circumstanc@se King v.

Colvin, No. 12-1116-JWL, 2013 WL 1624826, at *3 (D.rK&pr. 15, 2013) (quoting same factors

2 This fact further supports the ALJ's\ifling that plaintiff was not disable&ee Williams v. Chate®23 F. Supp. 1373,
1379 (D. Kan. 1996) (finding that evidamthat the plaintiff left his job due to economic reasons—and not because of
physical or emotional problems—supported the ALJ's decision that the plaintiff was not disabled).
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and calling them theFrey’ test). If the ALJ had been ayaing whether plaintiff had followed a
prescribed or recommended treatment plan, theRretest would be requiredSee id But theFrey
test is not required in situatigrigke here, where the ALJ was detening what steps plaintiff had
taken to relieve his symptomsamalyzing plaintiff's credibility. See id (noting that “the Tenth

Circuit has held that thierey test is not required in situatiomsere treatment has not been prescrib

19%

or recommended, but where the ALJ is simply casrand) ‘what attempts plaintiff made to relieve
[her symptoms] . . . in an effort to evaluate theaedy of plaintiff’'s contention that [her symptoms
were] so severe as b& disabling™) (citingQualls 206 F.3d at 1372 (other citations omitted)).

Here, after carefully reviewing ¢frecord, the court finds no eriia the ALJ’s analysis. The
ALJ stated that he “understands ttfeg claimant states he could rdford medical treatment and so
he does not have records to document his lefvgliffering.” (R. at 23.) But the ALJ also
acknowledged that there wad$/ay 2010 function report arounddlsame time that Dr. Rose
performed his examinations of plaintiff, and #evas no documentation of worsening of symptoms.
(Id.) And the ALJ pointed out th&tr. Rose cleared plaintiff to retuto work around the same time
that plaintiff and his roommate wereporting that plaintiff needed help get dressed in the morning,.
(Id.) Finally, the ALJ notes that “[t]here are no egercy room visits or angther record” to support
plaintiff's alleged level of pain.|d.)

The court again had to carefultpnsider the portion of the ALsJopinion where he stated thal
“Dr. Rose’s plan for epidural injéions to alleviate the claimant’sipawhich is real, were [sic] never

contradicted in the medical record as being ineffectivid?) (At first glance, it might appear that thig

\"5}

is the type of situation in which th&eytest is required. Howevdt,appears that the ALJ was

referring to plaintiff's failure tseek additional treatment, and hat refusal to follow through with
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prescribed treatment.The next sentence stating that “[r]etjess, the claimaint sought no other pla
to alleviate his pain” furtheramfirms this interpretation.ld.) As a result, theaurt finds that the ALJ
was not required to consider tReey factors and his analysis was appriate. This argument fails.
lll.  Conclusion

The ALJ’s credibility findings are supportég substantial evidence the record, and the
court will not disturb them. Basexh the above analysis, the court s the decision of the ALJ.

IT IS THEREFORE ORDERED that the Commissioner’s deasi is affirmed. Judgment
shall be entered pursuant to fousmtence of 42 U.S.C. § 405(g).

Dated this 28 day of December, 2013, at Kansas City, Kansas.

s/CarlosMurguia

CARLOSMURGUIA
United StatesDistrict Judge

¥ Asdiscussed above, the ALJ acknowledthed plaintiff did follow through with the epidural injections. (R. at 22.)
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