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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CARGILL MEAT SOLUTIONS
CORPORATION,

Raintiff,
V. Case No. 13-CV-1168-EFM-TJJ

PREMIUM BEEF FEEDERS, LLC, et al.,

Defendants.

N N N N N N N N N N N N

MEMORANDUM AND ORDER

This matter is before the Court on Dedants’ Motion to Compel (ECF No. 90).
Pursuant to Fed. R. Civ. P. 37, Defendants RrenBeef Feeders, LLC and Power Plus Beef
Feeders, LLC d/b/a Power Plus Feeders, lask the Court to order Plaintiff Cargill Meat
Solutions Corporation to produce all documeetgponsive to Request No. 31 of Defendants’
First Requests for Production of Documents to Plaintiff. As set forth below, Plaintiff’s
objections to the discovery request are aved and Defendants’ motion is granted.

l. Relevant Background

Defendants’ counterclaim alleg¢hat Plaintiff breached thparties’ Cattle Procurement
and Feeding Agreement (“the Agreement”) at issue in this casetéyalia, failing to execute
and/or operate certain risk management@nadging strategiesiféhe cattle and grain

associated with the cattle purchased pursuatfieté\greement in a reasonably prudent manner.

! See Defendants’ Combined Answer aBdunterclaim (ECF No. 27) at 132.
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On June 17, 2014, Defendants sertreir opening discovery on Plaintfffand one
month later Plaintiff served its responses thetetocluded in this exdnge was Request No. 31
in Defendants’ Request for Prodien of Documents and Plaiffts response, which collectively
state as follows:

Request No. 31: Produce any allddocuments related to Your
hedging and/or risk managememagtgies and/or policies for all
cattle purchased pursuant to the Agreement including but not
limited to any reports, statementsretated materials provided to
Defendants relating to the cant performance and/or future
projections on all hedging and/osk management strategies.

Response: Objection. This Requseeks information that is
outside the relevant time frame identified in the General
Objections and Stipulations teen, as well as information
protected by the attorney-cligprivilege and/or work product
protection. Without waivinghese objections, responsive
nonprivileged documents for the relevant time frame will be
produced on a rolling basis agyhrelate to the Agreement.
Privileged documents, if any,ilvbe set forth on a privilege log
which will be provided to Defendants.

During the nine months following Plaintiff’response, the parties exchanged thousands
of pages of documents as they produesghonsive documents and supplemented their
production on a rolling basis. The parties agmatcto withhold any documents other than those
that counsel discussed.

On December 30, 2014, Plaintiff providegpplemental responses to Defendants’
interrogatories, which included identifying Mr. Farrin Watt as an employee of Cargill who had

authority for making entry or exit decisions wittgard to hedgingnal/or risk management

2 See Notice of Service (ECF No. 40).

3 See Notice of Service dateduly 17, 2014 (ECF No. 43).



transactions of both cattle agdhin pursuant to the AgreeménSometime after this date, Mr.
Watt left Plaintiff's employment, and therefddefendants were required to serve him with a
subpoena to secure his deposition.

Defendants deposed Mr. Watt on April2®15. During his deposition, Defendants
learned for the first time of the existencespécific Cargill documestthat Cargill had not
produced relating to hedging andfisk management activities both cattle and grain pursuant
to the Agreement. The following day, Defendact®insel sent a lettén Plaintiff's counsel
asking Plaintiff to produce the documents Mr.tWead identified, including a “red book” that
contained cattle and grain positions; profit and loss statements; month end statements;
confirmation and/or summary of each trade; gsrfeom Mr. Watt and his assistants relating to
weekly conference calls; and the source documents Plaintiff used to compile a summary of trades
that it had produced.

On April 15, 2015, Defendants’ counsel spakth Sarah Burch, one of Plaintiff's
attorneys, to ask if Plaintiff would be prodngithe requested documents. Ms. Burch indicated
that Cargill’s answer would betderth in letter form, and latehat day Holly Dyer, Plaintiff's
lead counsel, sent a letter teimg to produce the requested downts as irrelevant. Ms. Dyer
offered to schedule a time for therfp@s to meet and confer abdbe issue, but she had left the
country the day before, on April 14. Factabvery closed on April 16, and Defendants
therefore were required to fithe instant motion that day.

Il. Summary of the Parties’ Arguments

4 See ECF No. 90-2.

® See ECF No. 90-3.



Defendants contend that the documents\Matt identified during his April 9, 2015
deposition — documents which Defendants didkmow existed until Mr. Watt spoke of them —
constitute documents relating to hedging andsik management as called for in Request No.
31. Plaintiff had agreed to produce all docutagasponsive to Request No. 31, and until Mr.
Watt's deposition, Defendants believed that Plaintiff had done so.

Plaintiff argues that Defendants’ motitmcompel should be denied because (1)
Defendants failed to comply with the “meeitdaconfer” obligation imposed by D. Kan. R. 37.2;
(2) Plaintiff already has proded relevant information responsive to Request No. 31; (3)
Defendants’ motion is not proportional; and @@ Court should defer ruling on the motion until
the presiding district judge rules on Pldirgimotion for partial summary judgment on risk
management clainfs.

lll.  Whether Defendants Satisfied Their Obligation to Meet and Confer

The chronology set forth above demonstr#tes Defendants had a limited amount of
time in which to file their motion to congh Mr. Watt’'s deposition took place on April 9,
Defendants sent a letter on A0 asking Plaintiff to producthe documents, and Plaintiff's
lead counsel did not respond before leavirgdbuntry on April 14. On April 15, Defendants’
counsel contacted another of Rl#f's attorneys who has enterbér appearance in this case,
and later that day a letter from lead Plaingiffounsel indicated that Plaintiff would not be
producing the documents. The lefitecluded an offer to confer ithe future. Discovery closed

on April 16, and Defendants were therefore resplio file the instant motion that day.

® See ECF No. 127. In light of th€ourt’s ruling on Plaintiff's Mdion to Stay Expert Discovery
and to Defer Ruling on Defendants’ Motion to Compel (EGF 98), Plaintiff's request for
deferral is now moot.



The Court finds that Defendants have comphtth their Fed. R. Civ. P. 37(1)(1) and D.
Kan. R. 37.2 obligations to casf Defendants acted in a timéhshion and contacted the only
Plaintiff's attorney availableefore their deadline. laddition, on May 4, 2015, Defendants’
counsel attempted to discuss tb&ue with Plaintiff's counselfter she had returned to the
country, but she declined to do.sThe Court finds that Defendants’ counsel made a reasonable
attempt to confer.
IV.  Whether the Discovery Sought is Relevant and Discoverable

Federal Rule of Civil Procedure 26(b)(1})sseut the general scope of discovery. It
provides that the parties “may obtain discovagarding any nonprivileged matter that is
relevant to any party’s claim or defense —uglthg the existence, description, nature, custody,
condition, and location of any documents or othegifale things and the @htity and location of
persons who know of any discoverable matfeRelevancy is broadly construed, and a request
for discovery should be allowédnless it is clear that theformation sought can have no
possible bearing” on the cfaior defense of a parfy Furthermore, “the touchstone of the
relevancy of documents and information requestett whether the discovery will result in
evidence that is, or even may be, admissibtealt but rather whther the discovery is
‘reasonably calculated to lead tettiscovery of admissible evidencé.”For good cause, the

court may order discovery of any matter relevant tcstiyect matter involved in the action®

"Fed. R. Civ. P. 26(b)(1).
8 McBride v. Medicalodges, Inc., 250 F.R.D. 581, 586 (D. Kan. 2008).
°1d. (quoting Fed. R. Civ. P. 26(b)(1)).

Y Fed. R. Civ. P. 26(b)(1) (emphasis added).



When the discovery sought appears relewantparty resisting discovery has the burden
to establish the lack of relevancy by demorstgathat the requesteatiscovery (1) does not
come within the scope of relevancy as defined ufed. R. Civ. P. 26(b)(1), or (2) is of such
marginal relevancy that the potential haroac@sioned by discovery would outweigh the ordinary
presumption in favor of broad disclosdfeConversely, when thelevancy of the discovery
request is not readily apparent on its face, tgy/g@eking the discovery has the burden to show
the relevancy of the requést.Relevancy determinationseagenerally made on a case-by-case
basis®®

In this action, the Court findbat the documents described by Mr. Watt fall within those
called for in Request No. 31, which Plaintiff aggeto produce, and that the relevancy of the
documents is apparent on its face. Not only is Mr. Watt a former employee of Plaintiff, but he
was in charge of all grain hedging and/ekrmanagement during the time relevant to
Defendants’ counterclaim. The documentsdaatified, including tke red book, the input and
back-up documentation to credlte compilation or summaries that Plaintiff previously
produced, emails that he and other Cargill eygés sent concerningki management, and a
computation of specific losses relating to risknagement activities that Cargill was to perform
in relation to the jointly-owned cadt] are relevant to Request No. 31.

V. Plaintiff's Unduly Burdensome Obijection

1 Gen. Elec. Cap. Corp. v. Lear Corp., 215 F.R.D. 637, 640 (D. Kan. 2003).
12McBride, 250 F.R.D. at 586.

13 Brecek & Young Advisors, Inc. v. Lloyds of London Syndicate, No. 09-cv-2516-JAR, 2011 WL
765882, at *3 (D. Kan. Feb. 25, 2011).



Although Defendants only recently learnedhad existence of the doments at issue in
this motion, the documents are not newly created. Because they are Cargill's documents that
were within its possession and are relevant, Plaintiff had anatibiigto produce them or object
to their production in response to Document RstjiNo. 31. Plaintiff did neither. In response
to Defendants’ motion, Plaintiffbjects that the discovery sougénot proportional and should
not be compelled. Although the Court cotdgect Plaintiff’'s objection as untimely and
therefore waived, Defendants have not raised that argument and the Court will consider
Plaintiff's objection.

Plaintiff's objection, pursuant to Fed. R. Civ.28(b)(2)(C), is that the burden or expense
of the proposed discovery outweighs its likegnefit. A party asserting an unduly burdensome
objection to a discovery requdsds “the burden to showdts justifying [its] objection by
demonstrating that the time or expense involve@sponding to requested discovery is unduly
burdensome Additionally, the objecting party must@w “not only undue burden or expense,
but that the burden or expenseaiigeasonable in lighdf the benefits to be secured from the
discovery.® This imposes an obligation “to providafficient detail in terms of time, money
and procedure required togoiuce the requested documerfs Any objection that discovery is

unduly burdensome must contain a factual bfasithe claim, and the objecting party must

14 shoemake v. McCormick, Summers & Talarico Il, LLC, No. 10-2514-RDR, 2011 WL
5553652, at *3 (D. Kan. Nov. 15, 2011).

4.
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usually provide an “affidavit or other evidesty proof of the time or expense involved in
responding to the discovery request.”

Plaintiff asserts that the importance of tdéitional information is minimal, and that any
additional discovery would be cumulative, duptige, and would add nothing to help resolve
the issue. The Courtjeets this argument as unsubstantatdbsent production of the relevant
documents, there is no way for the Court ofdddants to know thegmificance or lack of
significance of the documents. Plaintiff thenesathat it would have to search additional
custodian records to find the documents anchBfaestimates, without aglentiary support, that
the search would cost $4,000 to $5,000 per custodvdaintiff does nogéxplain what or how
many custodians would be involved.

The Court finds that Plaintiff has not satsfiits burden to shothat producing the
requested documents would be unduly burdensoltaough Plaintiff articulates the issue as
one of proportionality, the only famt Plaintiff mentions is the sb of the discovery. Plaintiff
does not set forth what the relative cost aduction would be as compared to the amount in
controversy. The Court notésat both partie seek damages/setoff in excess of $2,000,000.
Plaintiff’'s unsupported estimate of $4,000 to $5,000qpstodian in discovery costs does not
lead the Court to find that ordieg the requested discovery viaatproportionality, particularly
given the history, scope, and nature of this case.

VI.  Sanctions

Defendants request an award of their oeable expenses incurred in making this

motion. Because the Court is granting Defendants’ motion, the Court must award reasonable

expenses unless the Court fildat Defendants failed to makegood faith effort to obtain the

4.



discovery without court action, thBtaintiff's nondisclosure is sutatially justified, or that
other circumstances make an award of expenses thjust.

The Court declines to award sanctions at this time. As the chronology shows, the issue
developed and ripened within one week. Thisaka situation in whiclne party resisted after
multiple attempts to obtain discovery. All coehappear to have acted in good faith. This
motion is one in a series of tmans the parties have filedlfowing Mr. Watt's deposition, all
relating to the issue of riskanagement. Plaintiff has filed a motion for partial summary
judgment on the issue and, although the Courtdlad that expert discovery should not be
stayed pending the presiding dist judge’s ruling on the motionhe Court finds that an award
of sanctions would be unjust.

IT IS HEREBY ORDERED that Defendantstotion to Compel (ECF No. 90) is
GRANTED. Within 14 days of the date ofglorder, Plaintiff Cargill Meat Solutions
Corporation shall produce all documents #&t responsive to Request for Production No. 31,
which shall include the documents identifeating Mr. Farrin Watt's deposition including,
without limitation, the “red book” for the relevant time period.

IT IS SO ORDERED.

Dated this 26th day of June, 2015, at Kansas City, Kansas.

g TeresaJ. James
Teresa J. James
U.S.MagistrateJudge

8 Fed. R. Civ. P. 37(a)(5)(A).



