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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

D-J ENGINEERING, INC.,
Plaintiff,
V. Case No. 14-1033-JAR/JPO
818 AVIATION, INC,,

Defendant.

818 AVIATION, INC,,
Plaintiff,
V. Case No. 14-1126-M L B/GEB
D-J ENGINEERING.,

Defendant.

MEMORANDUM AND ORDER

These consolidated cases involve a disfgtween 818 Aviation, Inc. (“818”) and D-J
Engineering, Inc. (“D-J”) concerning work peried by D-J on 818’s aircraft parts. The parties
have partially settled except as follows: (1) &l&8aims for breach of contract, breach of the
implied warranty of workmanlike performan@nd negligence with respect to D-J's work on
five specified parts because the work done byrBsdlted in excessive pitting, axle nut thread
damage, and improper overhaul to five aircraftgand (2) D-J’s claim fdbreach of contract
on one purchase order for which 818 has not cosgied D-J for work performed. This matter
is before the Court on 818’s Motion for Par&alimmary Judgment (Doc. 64) on its negligence
claim as to one of the aircraft parts at issre on D-J’s claim for breach of contract. The
motion is fully briefed and the Court is prepatedule. For the reasomxplained in detail

below, 818’s motion is granted in part and denied in part.
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. Summary Judgment Standard

Summary judgment is appropaf the moving party demonstrates “that there is no
genuine dispute as to any maafact” and that it is “entitletb judgment as a matter of la.”

In applying this standard, the Court views #vedence and all reasonable inferences therefrom
in the light most favordb to the nonmoving parfy.“There is no genuine [dispute] of material
fact unless the evidence, constiue the light most favorable to the non-moving party, is such
that a reasonable jugould return a verdidor the non-moving party®” A fact is “material” if,
under the applicable substantivev/at is “essential to the prep disposition of the claim’” A
dispute of fact is “genuine” if ftere is sufficient evidence on eagitle so that a rational trier of
fact could resolve the issue either way.”

The moving party initially must show the ahse of a genuine dispute of material fact
and entitlement to judgment as a matter of fawvhere the movant bears the burden of proof on
a claim or defense, a more stringstandard applies. It “musstablish, as a matter of law, all
essential elements of the issue before the nomggarty can be obligated to bring forward any
specific facts alleged t@but the movant’s casé.f the moving party properly supports its
motion, the burden shifts to the non-moving pahivho may not rest upon the mere allegation

or denials of his pleadings, but must set forthcHic facts showing that there is a genuine issue

Fed. R. Civ. P. 56(a).
“City of Herriman v. BeJI590 F.3d 1176, 1181 (10th Cir. 2010).

3Bones v. Honeywell Int'l, Inc366 F.3d 869, 875 (10th Cir. 2004) (citiAgderson v. Liberty Lobby, Inc
477 U.S. 242, 248, 255 (1986)).

*Wright ex rel. Trust Co. of Kan. v. Abbott Labs., |2&9 F.3d 1226, 1231-32 (10th Cir. 2001) (citing
Adler v. Wal-Mart Stores, Incl144 F.3d 664, 670 (10th Cir. 1998)).

°Adler, 144 F.3d at 670 (citingnderson477 U.S. at 248).

®Spaulding v. United Transp. Unip79 F.3d 901, 904 (10th Cir. 2002%rt. deniecs37 U.S. 816 (2002)
(citing Celotex Corp. v. Catretdd77 U.S. 317, 322-23 (1986)).

"Pelt v. Utah 539 F.3d 1271, 1280 (10th Cir. 2008) (cit@glotex 477 U.S. at 323).



for trial.”® In setting forward these specific fadtse nonmovant must identify the facts “by
reference to affidavits, depdsin transcripts, or specific exhibits incorporated ther8itif’the
evidence offered in opposition to summary judgment is merely colorable or is not significantly
probative, summary judigent may be grantéd. A party opposing summary judgment “cannot
rely on ignorance of the factsn speculation, or on suspicion, and may not escape summary
judgment in the mere hope thatisething will turn up at trial*®* Put simply, the nonmoving
party must “do more than simply show thexsome metaphysical doubt as to the material
facts.”?

Finally, summary judgment is not a “disfavongacedural shortcliton the contrary, it
is an important procedure “designed to secuegubt, speedy and inexpensive determination of
every action.*®
. Uncontroverted Facts

The parties filed a Joint Status Report atheoclaims remaining to be tried following

their partial settlement. Pursudo paragraph 6.3 of the ped’ settlement agreement, 818
reserved claims of excessipiting, axle nut thread damagad improper overhaul relating to
five parts, including a nose axlmder Purchase Order 1643. Rwarst to paragraph 6.4 of the

parties’ settlement agreement, D-J reseitgedlaim for unpaid invoice on Purchase Order 1642,

in the amount of $4,025.

8Muck v. United State8 F.3d 1378, 1380 (10th Cir. 1993).

°Adler, 144 F.3d at 671.

%Cone v. Longmont United Hosp. Assld F.3d 526, 533 (10th Cir. 1994).
“Conaway v. Smitt853 F.2d 789, 793 (10th Cir. 1998).

Matushita Elec. Indus. Co. v. Zenith Radio Cp4¥5 U.S. 574, 586-87 (1986).
¥Celotex,477 U.S. at 327 (quoting Fed. R. Civ. P. 1).



The following material facts are uncontroeestt stipulated to for the purposes of
summary judgment, or viewed in the light shéavorable to D-J, the nonmoving party.

818 contracted with D-J to perform work on certaircraft parts. Ryan Hernandez, vice-
president of engineering and teataliservices at D-J testified that first step in D-J’s intake
process for aircraft part repair is for the custono send D-J the part together with a purchase
order, requesting a quote. Because the purchase order is a document generated by the customer,
it will have a purchase order number on it getegtdy the customer. The customer provides a
description of the work to bdone, and if the work is standiaiD-J can price the repair sight
unseen. D-J usually requestattthe damaged item be provided an evaluation and a quote if
the information the customer provides is insuffitieAfter D-J has receed the part, it provides
a quote based on the assumption theipaepairable. If D-J latadetermines the part to be
unrepairable, D-J still charges fiss work processing and evatirgy the part. Once the parties
agree on a price, the customer provides a fesbked purchase order based on that quote.

When D-J first receives a part, it perforenseceiving inspection pert to assess visible
damage, such as damage that occurred during shipping. D-J then prepares a work plan outlining
all of the work to be done to the part. The gkreduced to a repoxften referred to as
“planning,” and is assigned a “woorder number.” After all works done, the part cannot be
returned to service until D-J's mechapiovides an airworihess certification.

818 submitted a nose axle to D-J for repair on January 15, 2013, which generated
Purchase Order 1643. The nose axle receiveedghal preliminary visual inspection for
damage, and D-J’s initial inspection report doeatation contains no notation of any damage.
D-J accepted the nose axle for repair and assitpreeplart work order 1516 on that same date.

On November 11, 2013, after subsequent inspecD-J declared the part “beyond economic



repair,” or “BER,” and cancelled the work order the basis that the nose axle was not capable
of being refurbished because it was unsafe faréuuse. According to Hernandez's testimony,
the BER determination was primarily due totatgitting, which was concealed at the time of
initial inspection by chrome paint. The BERtermination was partially based on damaged
threads.

D-J has not completed work on Purchasdedi 642, generated for the repair of a nose
piston, and the part is stilt D-J's possession. D-J has pobvided an airworthiness
certification on this part. Workad stopped due to ongoing litigen, but it has recommenced.
D-J has not completed work on the part.
[Il.  Discussion

818 seeks partial summary judgment on twonetai(1) 818’s claim that D-J's negligence
caused damage to Purchase OrddB1éhe nose axle, under a theoryex ipsa loquiturand
(2) D-J’s claim that 818 breached a@sntract with D-J by failing tpay for services on Purchase
Order 1642. The Court discusses each in turn.

A. 818’s Negligence Claim on Purchase Order 1643

818 argues that the doctrineret ipsa loquitorestablishes D-J’s negligence because the
nose axle was in D-J’s possession when the darnacurred. To establish negligence under
Kansas law, a plaintiff must prove the exmte of a duty, breach of that duty, injury, and
causation between the breach and infdrifhe doctrine ofes ipsa loquitumeans that the facts
of the event present amference of negligenc®. “[N]ot that they compel such an inference; that

they furnish circumstantial ewathice of negligence where direxstidence of it may be lacking,

McGee v. ChalfanB806 P.2d 980, 982—83 (Kan. 1991).
*Emigh v. Andrewsl 64 Kan. 732, 903 (1948) (citing 45 C.J. 1212 § 779).



but it is evidence to be weighed, not necelsto be accepted as sufficient. . *°. The doctrine
does not dispense of the element of proximatsaizon, and while it infers negligence, it does
not permit an inference as to what act produbednjury; “there ca be no foundation of the
application of the doctrine where the physicaladhing which caused the injury is unknown or
not disclosed* The rule ofres ipsa loquitumpplies where the plaintiff shows (1) the thing
which caused the damage was, at the tintbetlamage, under exclusive control of the
defendant, and (2) the occurreneas one which, in the ordinary course of things, does not
happen if the one having suctciisive control uses proper cdfeThe inference of negligence
extends to bailed property thatdestroyed or damaged whiteexclusive possession of the
bailee!®

The fact that the damaged item is in exclepossession of the bed is essential to
show negligence under a theoryre$ ipsa loquitur.In Nolan v. Auto Transporterthe plaintiff
contracted with Nationwide to transpbis Oldsmobile from California to lowi. The car was
damaged in a one-vehicle collision when it was driven off the road by one of Nationwide’s
drivers. Because the car was damaged vitniwssession of Nationwide, the doctrineex
ipsa loquiturestablished Nationwide’s negligence.

Here, there is a genuine issue of matedat fibout whether damage occurred to the nose
axle when it was in D-J’s possession. 818 auagehat because D-J did not note any damage to

the nose axle upon initial inspection and still accepted it for repaithread damage to the nose

%Jesionowski v. Boston & M.R,RB29 U.S. 452, 457 (1947) (citi®yweeny v. Erving228 U.S. 223
(1914)).

YEmigh 164 Kan. at 903.

BAtchison, T. & S. F. Ry. Co. v. Simmohs3 F.2d 206, 208 (10th Cir. 1946).
Nolan v. Auto Transporter§97 P.2d 614, 617 (Kan. 1976).

“d.



axle must have occurred while it was in D{&ssession. 818 also ciegoert testimony for the
proposition that the damage to the nose axle is consistent with the axle being dropped from a
work bench. However, this expert testimonyyodiscusses scope of the damage to the nose
axle, and does not discuss possession. 818stigaebecause D-J had exclusive possession of
the part and because the paas damaged, D-J’s negligence can be inferred. But unlike in
Nolan where the plaintiff's evidence establishedtthis automobile was damaged while in the
possession of the bailee, the @nde here does not establish whether the damage to the nose
axle occurred prior to, or during D-J's possessiBecause res ipsa loquitor can apply only if

the damage occurred while in teeclusive possession of a D-J, tissue of fact is material and
precludes summary judgment.

In addition to the fact that 818’s eviderd@es not establish negligence as a matter of
law, D-J presents evidence that when viewetthénlight most favorable to D-J suggests damage
to the part predated its receipt. First, D-J pototHernandez's testimgnhat initial inspection
is typically used only to detéreadily-ascertainable damaigeurred in the shipping and
handling process. Hernandez describes thisdfpamage as “a siition where the shipping
carton was run over by a truck, ofoaklift went through the containeso that the part is not in
the condition the customer intended for D-J to receivé ifThis evidence is sufficient to
demonstrate a genuine issue of matdact about whether the tral inspection is sufficient to
detect the type of damage on the nose axlehether it would only bdiscovered later during a
“full inspection.”

Second, D-J points to Hernandez’s testimony that magnification may be necessary to

detect thread damage, depending on the nature of the damage. Because the initial intake

2Doc. 71 at 5.



inspection is only a naked-eye v@dunspection, D-J argues thaetthread damage may not have
been detected until later on in the repaircess. The Court agrees that this evidence
demonstrates a genuine issue of material famtitavhether the thread damage to the nose axle
was detectable by the naked-eye, and ulttgathether D-J would have discovered such
damage during its initlavisual inspection.

Finally, while D-J admits that the nose awlas designated as BERpart because of
damaged threads, it received the BER designatiomarily due to excesge pitting damage. D-
J contends such pitting was concealed by chnoan® during the initial intake inspection. D-J
points to the fact that chronpaint was covering the pitting damage, preventing it from being
detected upon initial visual inspection, andsvealy discovered when the chrome was removed
during the repair process. D-J further arguas 818 does not attempt to prove this pitting was
caused by D-J. Although 818 argues this faghimaterial because thmart was deemed BER
partially due to the thread damage, it is cletir from the summary judgment record what
percentage of thread damage caused the B&Rssiand what perceg@was caused by pitting.
Therefore, it is a genuine issue of material falesether thread damage alone would have made
the nose axle BER, and whether the pitting dancageealed by chrome ipa during the initial
inspection is relevant to this claim.

Given the genuine issues of material faotr when damage to the nose axle occurred
and ultimately whether D-J is liable forathdamage, 818’s motidor summary judgment
denied. 818 has not estahksl as a matter of law thags ipsa loquituapplies to infer D-J’s

negligence.



B. D-J's Claim for Breach of Contract on Purchase Order 1642

818 also moves for summary judgment on Delésm for breach of contract on Purchase
Order 1642 because D-J failed to set forth fdws show defendant 818 breached the contract,
an essential element to establsbach of contract. The elemefis a breach of contract claim
under Kansas law are: (1) the existence of a aohbretween the partig®) consideration; (3)
the plaintiff's performance or willingnessgerform in compliancevith the contract; (4)
defendant's breach of the contract; and (5)phentiff suffered damage caused by the breach.

Viewing the evidence in the light most faabie to D-J, there is no evidence that 818
breached the contract. While D-J contends tiork was only stopped on Purchase Order 1642
due to litigation as Hernandez testified, it icontroverted that payment was not due until an
air-certification was providedBecause an airworthiness certification was not provided here,
payment from 818 is not due, and 818 couldmetch its contract by not making a payment on
the part®

D-J offers two arguments in response to 818’s motion for summary judgment, but neither
rebuts 818'’s claim that it neverdarched its contract. D-J fimtgues that summary judgment on
this counterclaim is premature given the fact Haavice on the part would be completed before
the December 5, 2017 trial date. But the timingriaf in this case does not show that 818
breached its contract in the figgace. D-J also points to the fact that 818 twice moved to set
aside the partial settlement agreement, andwias ordered by the Couid comply with it.

However, this fact does not demonstrate bredxid. fails to meet its burden of production by

2reland v. Dodson704 F. Supp. 2d 1128, 1135 (D. Kan. 2010).

B,



failing to offer any facts to create a genuisgue of material fact over whether 818 breached its
contract.

Given D-J’s inability to bring forward speciffacts to refute 818’s claim that it did not
breach its contract, 818’s motion for summary jueégt regarding D-J’'s claim of breach of
contract is granted.

IT ISTHEREFORE ORDERED BY THE COURT that Defendant 818 Aviation’s
Motion for Partial Summary Judgment (D&é) is GRANTED IN PART AND DENIED IN
PART. The motion is granted &sD-J’s claim for breach ofomtract; it is otherwise denied.

IT 1SSO ORDERED.

Dated: Auqust 1, 2017

S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATES DISTRICT JUDGE
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