Mann Law Offices, L.L.C. v. Gibson & Sharps, P.S.C. Doc. 20

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

MANN LAW OFFICES, L.L.C., )

Plaintiff, g
V. g Case No. 14-CV-1109-JWL-TJJ
GIBSON & SHARPS, P.S.C,, : )

Defendant. g

MEMORANDUM AND ORDER

This matter is before the Court on Plaintiff's Motion for Leave to Amend the Complaint
and Add an Additional Party/Defendant (ECF No..1B)aintiff seeks leave to amend its petition
to add a negligent warranty claim against De&endsibson & Sharps, P.S.C. (Count Ill), and to
name a new party Defendant, Accident Funtidwal Insurance CompanyJpon consideration
of the matter, the Court grants the motiopart and deniethe motion in part.

l. Factual Background

In this removal action, Plaintiff's original pgon asserts a claim for breach of contract
against Gibson & Sharps, P.S.C. The lawsuitar@ut of a contingency fee contract between
the parties, both law firms, under which Plaindifireed to collect a workers compensation lien
for Defendant’s client, Acdient Fund National InsuranéePlaintiff collected the lien but

alleges that it has never beeaid the contingency fee.

! Plaintiff Mann Law Offices, L.L.C. is represedtin this action by Scott J. Mann, who also
performed the legal work that foehe basis of Plaintiff's claim.
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On June 9, 2014, the parties filed a JMotion to Amend Order Setting Scheduling
Conferencé. They requested thite Court postpone the Schaing Conference to allow
Plaintiff an opportunity to sedk add Accident Fund Insuran€®mpany as a party defendant.
Plaintiff represented that it intended to filatimotion within a weekThe Court granted the
joint motion and directed Plaintiff to file its rmion to join an additional party defendant no later
than June 25, 2014 Plaintiff did not do so.

The Court re-set the Sdding Conference for September 23, 2014, and once again
directed Plaintiff to file anproposed motion to joint an additial party defendant before the
Scheduling Conferende Plaintiff did not do so. Diing the September 23 Scheduling
Conference, the Court indicateatiPlaintiff woutl have yet another opportunity to file a motion
to join an additional party defendant. Using the dates Defendant’s counsel proposed in the
Report of Parties’ Planning Conference — whehprepared with naput from Plaintiff's
counsel in spite of his efforts to confer dmad a planning conferencethe Court entered a
Scheduling Order which set (1) an October I8,£2deadline for motions to amend/add parties,
and (2) a September 30, 2014 deadlineafgr motions to dismiss asserting lack of personal
jurisdiction, improper venue, insufficient processervice of process, failure to state a claim upon
which relief can be granted, or the propriety of the patti@ased on Scott Mann's statement

during the Scheduling Conferencatlne anticipated needingunsel because he would likely

2ECF No. 7.
3 ECF No. 8.
4 ECF No. 9.

5 ECF No. 13.



be a witness in the case, the Court also direcedPlaintiff’'s retained aensel file an entry of
appearance by September 30, 2014. Nogaitappearance was forthcoming.

On September 30, 2014, Defendant filesdnitotion for judgment on the pleadings,
seeking judgment on allsstantive matter of laf.On October 13, 2014, Plaintiff filed the
instant motior!. In its motion, Plaintiff seeks leave to amend its complaint to add a new party
defendant and to add a new claim agaimstoriginal Defendant, Gibson & Sharps.

Plaintiff's Proposed New Clam Against Original Defendant

Plaintiff requests leave to amend its petitiorassert a negligent representation claim
against Gibson & Sharps. Plafhtlleges that Gibson & Sharpsted outside the scope of its
authority as agent for the Accident Fund.bs&iin & Sharps opposes Plaintiff's motion, arguing
that Plaintiff's proposed amendment is futile hesemPlaintiff has failed tplead sufficient facts
in its proposed amended complaint to establisbtloerwise suggest th@&ibson & Sharps acted
outside the scope of its authority.

Federal Rule of Civil Procedure 15(a) govetmes amendment of pleadings before trial.
It provides that the parties may amend a pleadimgé as a matter of course” before trial if they
do so within (A) 21 days afteserving the pleading, or (B) “the pleading is one to which a
responsive pleading is required,” 21 days af@wice of the respong\pleading or a motion
under Fed. R. Civ. P. 12(b), (@), (f), whichever is earli€t. Other amendments are allowed

“only with the opposing party’s writteconsent or the court’s leavé.Rule 15(a)(2) also

5 ECF No. 14.
" ECF No. 18.
8 Fed. R. Civ. P. 15(a)(1).

° Fed. R. Civ. P. 15(a)(2).



instructs that the court “should freelwgileave when justice so requiré8.The court’s

decision to grant leave to amend a complaitérdahe permissive period, is within the trial
court's discretion and will not be distubabsent an abuse of that discrefibrihe court may
deny leave to amend upon a showing of “undueydélad faith or dilatory motive on the part of
the movant, repeated failure to cure deficiencies by amendments previously allowed, undue
prejudice to the opposing party bytue of allowance of the ameément, futility of amendment,
etc.”?

If a proposed amendment would not witimgtaa motion to dismiss pursuant to Fed. R.
Civ. P. 12(b)(6), or fails to ate a claim upon which relief mé&g granted, the court may deny
leave to amenéf “[T]o survive a motion to dismiss, amplaint must contain sufficient factual
matter, accepted as true, to ‘state ancl relief that is plausible on its facé*’A complaint or

amendment thereof need only make a statemeheaflaim and provide some factual support to

withstand dismissdf’ It does not matter how likely or unélky the party is to actually receive

191d.; accord Foman v. Davis, 371 U.S. 178, 182 (1962).

 Minter v. Prime Equip. Co., 451 F.3d 1196, 1204 (10th Cir. 2006).

'21d. (quotingFoman, 371 U.S. at 182).

¥ Mochama v. Butler Cnty., KS, No. 14-2121-KHV-TJJ, 2014 WL787685, at *1 (D. Kan. July
31, 2014) (citing~ulton v. Advantage Sales & Mktg., LLC, N0.3:11-CV-01050-MO, 2012 WL 5182805,
at *2 (D. Or. Oct. 18, 2012)).
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such relief, because for the purposes of distakallegations are considered to be tfti&he
party opposing the amendment has the burdshaifiing the proposed amendment is futile.
Reviewing Plaintiff's propose#irst Amended Complaint der these standards, the
Court finds that the proposed amendment is futile. Although Gibson & Sharps urges the Court to
declare futility as to the original breach @intract count, the undegsed Magistrate Judge
leaves to the presiding digttijudge whether judgment shdute entered on the breach of
contract claim?® As to the newly proposed count, hever, in which Plaintiff alleges that
Gibson & Sharps (1) acted outside the scopes@uthority as agent for the Accident Fund, and
(2) failed to exercise reasonable care anpetence and was negligent in providing misleading
and false representations regagdthe scope of its authority bargain for and enter into a
contract with Plaintiff-° Plaintiff provides no factual suppdtr its allegations. Plaintiff does
not state what the scope of laoitity was, how Gibson & Sharpdlegedly acted outside of its
authority, or how it provided misleading and falepresentations with resgt to its authority.
Plaintiff provides nothing more &ém conclusory allegations thabuld not withstand a motion to
dismiss. Accordingly, the Court will deny Ri#if's motion insofar as it seeks to amend its

petition to add a second claimaagst Defendant Gibson & Sharps.

1814, at 556.

" Layne Christensen Co. v. Bro-Tech Corp., No. 09-CV-2381-JWL-GLR, 2011 WL 3847076, at
*5 (D. Kan. Aug. 29, 2011).

18 See Motion for Judgment on the Pleadings (ECF No. 14), in which Gibson & Sharps asserts
that Plaintiff's petition fails to state a claim uponiathrelief can be granted against Gibson & Sharps.

19 see Proposed First Amended Complaint at 6 (ECF No. 18-1).



Plaintiff's Proposed Claim Against New Defendant

After having received many additional oppaorities to add Accident Fund National
Insurance Company as a party Defendant, Plaimasffinally sought leave to do so in the instant
motion. Gibson & Sharps opposes the mo&ieruntimely. Although the Court understands
Gibson & Sharps’ frustration witthe delay, Plaintiff filed its matin within the time allotted in
the Scheduling Order entered in thisse, and it is therefore timéf}.Accordingly, the Court
grants Plaintiff's motion insofar as it seaksadd Accident Fund National Insurance Company
as a party Defendant.

IT IS THEREFORE ORDERED THAT Plaintiff’'s Motion for Leave to Amend the
Complaint and Add an Additional Party/DefendanCfENo. 18) is granted in part and denied in
part. Plaintiff is hereby granted leave to #dtident Fund National Insurance Company as an
additional party defendant on the claim coméai in Plaintiff's proposed First Amended
Complaint. Plaintiff is hereby denied leato include Count Il from its proposed First
Amended Complaint. Plaintiff shall electronligdile its proposed-irst Amended Complaint
within seven (7) day®f the date of this Order.

IT IS SO ORDERED.

Dated this 22nd day of December, 2014, at Kansas City, Kansas.

s/ Teresa J. James

Teresa J. James
U. S. Magistrate Judge

%0 See Scheduling Order, ECF No. 13. As mentidpie undersigned Magistrate Judge stated
during the Scheduling Conference that she waglamdopting Gibson & Sharps’ proposed Scheduling
Order dates, including the October 15, 2014 deadlimemddions for leave to join additional parties or
otherwise amend the pleadings. Plaintiff filed its motion on October 13, 2014.



