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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SOCIETY OF PROFESSIONAL ENGINEERING )
EMPLOYEES IN AEROSPACE, INTERNATIONAL )
FEDERATION OF PROFE SSIONAL AND
TECHNICAL EMPLOYEES, LOCAL 2001,

Raintiff,
V. Case No. 14-1281-MLB

SPIRIT AEROSYSTEMS, INC.,

Defendant.

e T e e T

MEMORANDUM AND ORDER

This matter is before the court on three motions:

1) Plaintiff's motion to comel the return of inadvertdig produced attorney-client
communication and for protective order (Doc. 21);

2) Defendant’'s motion to compel pléih to produce documents responsive to
defendant’s document requests (Doc. 22); and

3) Defendant’s motion to amend the Scheduling Order (Doc. 35).
On May 20, 2015, the courbnducted a telephone confereroadiscuss and clarify the
issues presented in the briefs. Plaintfipaared through counsel, M. Jeanette Fedele,
Thomas B. Buescher, and ThasmE. Hammond. Defendants appeared through counsel,
Boyd A. Byers and Sarah E. Bin. For the reasons set fotielow, plaintiff's motion to
compel and for protective order (Doc. Zhall be GRANTED,; dendant’s motion to

compel (Doc. 22) shall be GRANTEDN PART and DENIED IN PART; and
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defendant’s motion to amend the schedubnder (Doc. 35) is GRANTED IN PART and

DENIED IN PART.

Background

Plaintiff Society of Professional [Bmeering Employees in Aerospace,
International Federation of Professal and Technical Employees, Local 2001
(“SPEEA") and defendant Spirderosystems, Inc. (“Spiri}’are, respectively, a labor
union and a commercial aircraft componentanufacturer who have been long-term
parties to a collective bargang agreement (“CBA”). Thahgreement provides to the
represented employees of Spirit a mecharbgrwhich they may bng grievances to the
company through a four-step process. & tamployee is unsatisfied with Spirit's
response to a grievance, it maysoject to binding arbitration.

The parties are no strangers to litigatidn. 2012, SPEEA filed a federal lawsuit
seeking to compel arbitration of a classlgvigrievance involving Spirit's processes for
evaluating employee performanc®n cross-motions for summyajudgment, the district
court found that the dispute was notbilable because the CBA “precludes the
arbitration of broad disputes betweeniaim and company involving hundreds or
thousands of employees.Citing to Section 3 of the OB Judge Marten found that
“each grievance must be consiei@ron an individualized basis ‘a separate and distinct

arbitration hearing™ and that class-wide igsuare subject to atkation “only if they

! Soc'y of Profl Eng'g Employees in Aerospdoegal 2001, Int'|l Fed'n of Profl & Technical
Employees v. Spirit Aerosystems, [ido. 12-1180-JTM, 2012 WL 5995552, at *6 (D. Kan.
Nov. 30, 2012).



involve a dispute over a lockout."The Tenth Circuit uphelthat decision on September
17,2013}

On July 8, 2013, Spirit ephoyee William Hartig made aoral Step One grievance
to his first level manager regarding whia¢ believed to be inappropriate medical
premium deductions from his payAfter his request was denied, Hartig proceeded to
Step Two of the grievance process by emagilis supervisor. Spirit again dismissed his
complaint and on Hartig'behalf, SPEEA mailed a Step Three grievance on September
16, 2013 — one day prior tilve Tenth Circuit's decision garding class-wide issues.
After Spirit refused to hold &tep Three grievance meetimith SPEEA representatives,
SPEEA demanded arbitration of Hartig’s gaace which Spirit rejected. SPEEA then
filed this action to compel bitration of the grievance.

Spirit not only challenges ¢hgrievance on its merits, but denies that the grievance
is subject to the CBA'’s arbitration provision$pirit admits that the CBA addresses the
employees’ contributions to the medical plan. However, Spirit asserts that SPEEA
encouraged Hartig and other employees toaactstraw men” to bring individualized
grievances seeking class-wide remediesameffort to circumvent the Tenth Circuit

decision. Spirit argues that SPEEA lacksidiag to pursue this claim because the CBA

21d. at *6.

% Soc'y of Profl Eng'g Employees in Aerospace V. Spirit Aerosystems54dcF. App'x 817
(10th Cir. 2013).

* On July 1, 2013, Spirit converted from a fullysimed medical plan with a private insurance
carrier to a self-funded plan. @&lparties’ CBA requires that employees contribute a percentage
of the “medical premium cost.” (Compl., Doc. 159t Hartig asserts that, because the medical
plan is now self-funded, there are no “premiucosts which should be deducted from his
paycheck.



does not authorize SPEEA to bring a gaece and that thegreement prohibits
grievances seeking tadress class-wide issues.
l. Plaintiff's Motion to Compel the Return of Inadvertently Produced
Attorney-Client Communication and for Protective Order (Doc. 21)

Following the Tenth Cimngt's September 2013 decision, long-time SPEEA
counsel Tom Buescher emailed Bob Brev&PEEA’s Midwest Director, to advise him
on how to handle future grienees in light of the Circui$ opinion. Brewer reportedly
referenced that email frequently wheaviewing union employee grievandes.On
December 8, 2014, Brewer mailed a letter—eleed to this litiggon—to two members
of Spirit's senior management. UnbeknowtwsiBrewer, the attorney-client email was
inadvertently picked up off his desk andilad to the Spirit managers along with the
letter. Spirit did not immediately notify &EA that it received the attorney-client
document, but more than a month laterJanuary 12, 2015, SPEE®unsel discovered
the email in Spirit's document @auction in this case. Thaame day, SPEEA’s counsel
immediately notified Spirit, asking that the a&iirbe destroyed and pmeferences to the
privileged material be removed from Spirifiles. Spirit refusd, and after multiple
discussions between the parties, SPEEA filed this motion to compel return of the email.

At the outset, the court notes thdthaugh Spirit assertsnultiple arguments
against the retention of theiyatege, it acknowledges thatéldocument is attorney-client
communication. Given the parties’ long+stieng relationship, it wald have been clear

to Spirit that Tom Buescher was (and rerspiS8PEEA’s counsel and the email from him

° Def.’s Answer, Doc. 7 at 5.
® Brewer Aff. 3, Pl.'s Motion, Doc. 21, Ex. B.
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constituted legal advice to his client. Spgitssertion that the privilege was waived
because SPEEA failed to assert an objection in its discovery responses or include the
email on its privilege log is addressed in Sectiomfta’; and that rationale is rejected.

Spirit also claims that Fed. R. Ci®. 26(b)(5)(B), Fed. R. Evid. 502 and the
Scheduling Order do not apply to “clawdsé the document becaa the inadvertent
disclosure occurred outside dfscovery. It is correct thahe inadvertent disclosure
occurred outside the normal cearof discovery. However, Spirit included the email as a
part of its discovery responsasd also argues that the emailrelevant as evidence of
the “scheme concocted” by SPEEA to brigpgevances on class-wide issues. Because
Spirit is attempting to use the document ie tourse of litigation, this issue is clearly
governed by the broad scope of Fed. R. Civ. B.a?@ the court frankly finds Spirit's
argument rather disingenuoUsThe sole issue to decide, then, is whether SPEEA's
inadvertent disclosure of the emarhounts to a waiver of the privilege.

The parties agree that the five-factor teffen utilized in this district should be

applied to determine whether the inadvertdrsclosure constitutes a waiver of the

’ Seediscussiornnfra of Def.’s Motion to Compel (Doc. 22).

8 Cf. Weeks v. Samsung Heavy Indus.,, 11696 WL 288511, at *1 (May 30, 1996, N.D. IIL.).

® Absent from the parties’ bffiag is a discussion of the Kaass Rules of Professional Conduct—
in particular KRPC 4.4(b). This rule necesgifathat “a lawyer who receives a document . . .
relating to the representation of the lawyer’s client and kreswsasonably should knowthat

the document . . . was inadvertently ssall promptly notify the sender” (emphasis added).
The comments to Rule 4.4 make clear that se¢bpapplies to a situation where a document “is
accidentally included with information that was intentionally transmitted.” The Retpiires

the lawyer to promptly notify the sender inder to permit that person to take protective
measures.” KRPC 4.4, Comment [mphasis added). By failing to do so, defense counsel may
have “proceeded at their and their client’s peaitid failed to appreciatny “ethical obligations
that may surpass the limitations implicated iy attorney-client privilege and that apply
regardless of whether the documents instjoa retain their privileged statusBurt Hill, Inc. v.
Hassan No. CIV.A. 09-1285, 2010 WL 419433, at *4 (W.D. Pa. Jan. 29, 2010).
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attorney-client privilege® The burden to prove that a wer did not occulies with the
party asserting the attorney-client privil€ge.The factors considered include: 1) the
reasonableness of the precautions takepréwent inadvertent siclosure; 2) the time
taken to rectify the error; 3) the scope of disary; 4) the extent adisclosure; and 5) the
overriding issue of fairness. A review of each factor follows.

1. Precautions With respect to the precaut® taken, Brewer described his
awareness of its confidential nature and &fforts to keep #h privileged document
segregated from general office documéntaivhile it is true that he apparently left the
email lying on his desk after referring to during a conversation with a potential
grievant, it appears to be simple human rethat the email was gked up with other
documents for copying. The use of “remable” precautions deenot require those
precautions to be fool-proof. At its worst, tiétor is neutral and, at its best, it tips the
scales slightly in SPEEA's favor.

2. Time lapse In this case, the time lapsetween the inadveent disclosure
and SPEEA's discovery of the disclosure wast over one month. Given that Brewer
did not know that the email had been disathsend that his office closed for two weeks
over the holidays, any delay iegarded as even less suspicious. “The relevant time for
rectifying any error begins veim a party discovered or witkasonable diligence should

have discovered theadvertent disclosure® Once SPEEA realized the email had been

19 williams v. Sprint/United Mgmt. GolNo. 03-2200-JWL-DJW, 2006 WL 1867478, at *9 (D.
Kan. July 1, 2006)).

1.

12 Brewer Aff. 3, Pl.’s Motion, Doc. 21, Ex. B.

13 Zapata v. IBP, In¢.175 F.R.D. 574, 577 (D. Kan. 1997) (citikgnsas City Power & Light
Co. v. Pittsburg & Midway Coal Mining Cdl33 F.R.D. 171, 172 (D. Kan. 1989)).
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disclosed, SPEEA counsel contacted Spinittainsel the very day of discovering its
disclosure to request its return, and the tdimds that this factor weighs heavily in
SPEEA's favor.

3. Scope of discovery Given the facts of thigmadvertent disclosure by a
party rather than a litigant'sounsel, the court finds thahis factor is neutral when
applied to these facts. Thfactor is generally applietb the review of voluminous
discovery by counsel and is not as applicabla single inadvertent disclosure by the
party itself, during routinecommunications between the parties outside the formal
discovery process.

4, Extent of disclosure Generally, this factor exanes both the extent of the
inadvertent disclosure and how widellye item was disseminated by the receiving
party’* Here, only one page wassdiosed to two individuals &pirit. Spirit assures the
Court that it is holding the document “in confident®."Taking defendant at its word,
this factor weighs against waiver.

5. Fairness Spirit knew full well that themail in its possession came from
SPEEA'’s attorney with whom Spirit's managdrad dealt for years. Spirit also kept
quiet about the inadvertent disclosure forrenthan a month, alttugh the document’s
privileged nature and accidentdikclosure were reasonalvious. Most importantly,

the email outlines SPEEA’s ppach to handling currerand future grievances, and

14 See Williams v. Sprint/United Mgmt. CB006 WL 1867478, at *10 (D. Kan. July 1, 2006);
Wallace v. Beech Aircraft Corpl179 F.R.D. 313, 315 (D. Kan. Mar. 30, 199B)pnarch
Cement Co. v. Lone Star Indus., Irk32 F.R.D. 558, 560 (D. Kan. Oct. 9, 1990).

1> Def.’s Resp., Doc. 32, at 2.



Spirit has stated its intention toeuthe email “in this and other cas€sihich would give
Spirit an unfair advantage in future grieca actions with SPEEA. Spirit's counsel
admitted during the telephoneonference that, had therivileged email not been
inadvertently disclosed, Spirit's discoverytias would have been¢hsame. This factor
weighs in favor of SPEEA.

Therefore, after application of all fivadtors, the court finds that the inadvertent
disclosure of the attorney-chie email did not waive its pileged nature. Plaintiff's
Motion to Compel th&keturn of Inadvertently Prodad Attorney-Client Communication
(Doc. 21) shall be GRANTED.Additionally, plaintiff's request for a protective order
shall also be GRANTED.

IT IS THEREFORE ORDERED that plaintiff's Motion toCompel the Return of
Inadvertently Produced Attorney-Client Communicatibog. 21) is GRANTED.

IT IS FURTHER ORDERED that, pursuant to Fed. R. Civ. P. 26(b)(5)(B) and
(c), defendant must promptly return or degtthe inadvertently dclosed email as well
as any copies defendant may have in itsession. Defendant mawpt use or disclose
the information for ay purpose and must take reasonable steps to retrieve the
information if suchinformation was disclosed befor@efendant was notified of the
document’s privileged nature. Defendant skidla Certificate of Compliance verifying

its adherence to this orden or beforeJune 10, 2015

16 p| ’'s Motion, Ex. D, at 2.



Il. Defendant’s Motion to Compel Plaintiff to Produce Documents
Responsive to Defendant’'s Dmument Requests (Doc. 22)

On January 7, 2015, Spirit servedERHA with 12 requestdor production of
documents. After discussion between the par8psijt agreed to withdraw Request Nos.
7 through 10. SPEEA responded to the ergimaining requestsn February 25, 2015.
Spirit claims that SPEEA wrongfully withltenumerous responsivdocuments and this
motion followed.

Spirit raises three primary arguments: 13ttthe “general objections” asserted in
the preface of SPEEA’s responses, based owigge and relevance are improper and
therefore do not apply to those responsesvitich the objections are not specifically
asserted; 2) that SPEEA’s response tguest No. 4 contained no objections, so all
responsive documents must be produced; 3nithat SPEEA cannot meet its burden to
show that the discovery sought in Requiss. 3, 5, 6, 11, ah12 is not reasonably
calculated to lead to the discovery of agsible evidence. Eadrgument is addressed

as follows.

1. Generalobjections

Spirit is correct in its intemetation of Rules 26(b)(5)(A){3 and 34(b)(2} and

the court normally disapproves of general otipes asserted in the preface of discovery

" Fed. R. Civ. P. 26(b)(5)(A)(i) requires arfyawho withholds information on the basis of
privilege to expressly makide claim of privilege.

8 Fed. R. Civ. P. 34(b)(2) addiges Responses and Obijectioigection (B) regjues that for
each item or category, the response must either #tat inspection andlaged activities will be
permitted as requested or state an objectiothéorequest, including the reasons. Section (C)
requires that an objection to part of a requesstrspecify the part and permit inspection of the
rest.



responses “to the extent” tlo®bjections may apply to gmular requests, when the
responding party fails to state a specific objection in each discovery redponse.
However, the distinguishing characteristic, which differentiates SPEEA’s responses from
those cases cited by Spirit, is that SPEiAduced both a detadeprivilege log and a
detailed “merits log” with its responsesach log describes those documents withheld
from production by providing identification éBes) numbers, the document type (email,
letter, presentation, etc.), the date of each item, the author, theenégiof each item,
and a brief description of thepiz of each document withhefdl. SPEEA’s individual
responses reference those Bates numberthefwithheld items responsive to each
request. SPEEA asserts that it withheld éhdscuments that “go to the merits of the
grievance, an issue not relevato this case which is tecompel arbitration of that
grievance.”

After review of the logs and after costion with counsel, the court finds that
any documents which SPEAA withheld are clearly delineated and described on both the
privilege and merit logs in order to inforr8pirit of their exigence, with enough
information provided teenable Spirit to evaluate treogems. While SPEEA’s method
was unconventional and the court certainlges not encourage the use of general
objections, in this_specific instance Spiritessponses provided more than “hypothetical

or contingent possibilitiestegarding which docuants were withheld and on what

19 SeeStarlight Intl, Inc. v. Herlihy 181 F.R.D. 494, 497 (DKan. 1998) (citingCotracom
Commodity Trading Co. v. Seaboard Cotgg. Civ.A. 97-2391-GTV, 1998 WL 231135, at *1
(D.Kan. May 6, 1998)).

20 SeeDef.’s Mem. Supp., Doc. 23, Exs(®erits log) and 4 (privilege log).
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rationale?> SPEEA’s failure to expressly asséts claim of privilege or relevance
objection to each individual request does aatomatically result in a waiver of the
privilege or objection. For good cause, toeirt may excuse even an untimely objection,
and the harsh remedy of waiver has beasérved . . . for only those cases where the
offending party committed unjustifiedklay in responding to discover§?.”

Spirit's contention that SPEEA’s objeati® to documents contained on the
privilege or merits logs that are not alspecified in each respse are waived is
therefore rejected. Because Spirit concededlhigatems on the privige log are, in fact,
privileged, those documents will retaineth privileged status and should not be
produced. Those items listed on the meritswilgbe examined for relevance in Section

3 below.

2. Request No. 4

Spirit's second argument cergesn its Request No. 4. that request, Spirit seeks
“All documents regarding the grievance refeh [the] Complaint. Request No. 4 is
very similar to Request No. 3, whicheks SPEEA’'s_file regarding the grievance
referenced in the Contgint. Spirit argues that SPEEAddnot assert angbjections to
Request No. 4, so all objections shodldd considered waived and all responsive

documents must be produced.

2L Starlight Int'l, Inc. v. Herlihy 181 F.R.D. 494, 497 (D. Kan. 1998) (citir@otracom
Commodity Trading Co. v. Seaboard Cordg. 97-2391-GTV, 1998 WL 231135, at *1 (D.
Kan. May 6, 1998)).

%2 Robinson v. City oArkansas City, KanNo. 10-1431-JAR-GLR2012 WL 603576, at *5 (D.
Kan. Feb. 24, 2012) (citingvhite v. Graceland Coll. Ctr. for Bf1 Dev. & Lifelong Learning,
Inc., 586 F.Supp.2d 1250, 1266 (D. Kan. 2008).
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During the motion conference on May 20,180 Spirit acknowledged that Request
No. 4 was intended as a safety net to catth documents related to Request No. 3 that
were omitted from SPEEA’s actual file. Coeh$or SPEEA statethat she understood
Request Nos. 3 and 4 to inclutenything having to do witldartig’s grievance” and, to
that end, everything responsive to both retpibas either been produced or listed on the
merits log. The court accepts this explamati Spirit's challengéo the preservation of
the relevance objections and atisas of privilege has beerejected. Therefore, the
only remaining issue for determination regagdiRequest Nos. 3 andsglthe relevance of

those items listed on the merits log.

3. Relevance

Spirit argues that SPEEA’s relevance obmutdi to Request Nos. 3, 5, 6, 11, and
12 should be overruled, while SPEEA mainsathat materials responsive to those
requests clearly lie outside the scope of discov&Yith regard to Request Nos. 3, 5, and
6, SPEEA claims to have either producedrmuded on the merits log all responsive
documents® withholding as irrelevant only thoserite contained on the merits log. The
court accepts this representation; thereftne, crux of this motions the relevance of
those items listed on SPEEA’s merit log respoea to Request Nos. 3, 5, and 6 and the

relevance of the information sglt by Request Nos. 11 and 12.

23 The parties partially resolved issues regaydRequest Nos. 5 ar@llduring the May 20, 2015
telephone conference. Those resis seek materials in the ggession of Hartig, to which
SPEEA objected, in part, because the materialddvhave been in another person’s custody and
control. SPEEA disclosed that it has either paaatl or listed on the merits log everything they
knew to exist from Hartig, and Spirit has sinded a notice of its intent to issue a documents
subpoena directly to Hartigs€e Notice, Doc. 41, filed May 20, 2015). Therefore, the only
remaining issue is whether those items on SPEBE#Ests log responsive to Request Nos. 5 and
6 are relevant and must be produced.
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A. Legal Standards

Fed. R. Civ. P. 26(b) states that ‘dgpfies may obtain diswvery regarding any
matter, not privileged, that islexant to the claim or defense of any party . . . . Relevant
information need not be adssible at the trial if the discovery appears reasonably
calculated to lead to the discovery ofnasisible evidence.” Relevance is broadly
construed at the discovery stdtend discovery relevance is minimal relevaffoghich
means a request should be deemsdelvant if there is any gesibility that tle request will
lead to the discoveryf admissible evidenc®.

The party requesting discovery bears the burden of showinghe request to be
relevant on its face but, afteadial relevance is establisheke burden shifts to the party
resisting discover§’ “The party opposing discovery isquired to come forth with more
than a mere conclusory statent that the discovery is itevant and must specifically
demonstrate how the requestnet reasonably calculated tead to the discovery of
admissible evidencé® The decision to grant a matioto compel is a matter of
discretion for the couf “Courts should leatowards resolving dottover relevance in

favor of discovery.®

4 Nkemakolam v. St. John's Military ScB013 WL 5551696, at *3 (D. Kan. Oct. 7, 2013)
(citing Smith v. TCI137 F.R.D. 25, 26 (D. Kan 1991)).

% Teichgraeber v. Memorial Union @m of Emporia State Universit§32 F.Supp. 1263, 1265
(D.Kan.1996) (internal citation omitted).

26 Nkemakolam2013 WL 5551696, at *3 (citin§mith 137 F.R.D., at 26).

" See Johnson v. Kraft Foods N. Am., 1888 F.R.D. 648, 653 (D. Kan. 2006).

28 Jackson v. Coach, Inc2008 WL 782635, at *4 (D. Kan. Mar. 20, 2008)(citifgichgraeber,
932 F.Supp. at 1266)).

29 G.D. v. Monarch Plastic Surgery, P,239 F.R.D. 641, 644 (D. Kan. 2007) (cititartinez

v. Schock Transfer & Warehouse.C89 F.2d 848, 850 (10th Cir. 1986)).

30 Jackson 2008 WL 782635, at *4 (citingeichgraeber932 F.Supp. at 1266) (internal citations
omitted).
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B. Analysis
I Request Nos. 3, 5, and 6

SPEEA contends that the information requested in RequesBNBsand 6 is not
relevant to this case because the singlkue before the court is whether Hartig's
grievance is arbitrable under the CBA. SPEE&AIms that Spirit'stheory that Hartig
acted as a straw man in order to sidested &meh Circuit opinion cannot be true because
of the timing of Hartig’s initihgrievance. Hartig broughis Step One and Step Two
grievances in July 2013, arSPEEA filed the Step 3 gviance on Hartig's behalf on
September 16, 2013. THenth Circuit opinion iSPEEA v. Spirit was not filed until
September 17, 2013. However,EHFA completely ignores the fact that the district court
opinion (which the appellate court affied) was issued on December 30, 2¥12.
Despite the timing of the Tenth Circuit opni it is conceivable that the union began
developing its new grievance strategy after district court opinion was filed, although
the court offers no opinion regarding that topic.

The parties go to considetablength to outline the ises of substantive versus
procedural arbitrability and moeach should affect discaye The TenthCircuit Court
of Appeals provides authoritative definitions:

Substantive arbitrability dds with whether the digpe relates to matters

that the parties agreed to arbitrdi&W v. Folding Carrier Corp.422 F.2d

47, 49 (10th Cir.270). Procedural arbitrability addresses whether parties
have satisfied conditions that allow them to use arbitrattowsam v.

¥ Soc'y of Prof'l Eng'g Employees in Aerospace v. Spirit Aerosystem$4hd=. App'x 817,

819 (10th Cir. 2013).

% Soc'y of Profl Eng'g Employees in Aerospace, Local 2001, Int'l Fed'n of Profl & Technical
Employees v. Spirit Aerosystems, [ido. 12-1180-JTM, 2012 WL 5995552, at *6 (D. Kan.
Nov. 30, 2012).
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Dean Witter Reynolds, Inc537 U.S. 79, 85, 123.Ct. 588, 154 L.Ed.2d

491 (2002). If the dispute is substantive, the court determines arbitrability;

if the issue is procedural, thebitrator determines arbitrabilityd.>®
Ultimately, the character of laitrability is a disposive issue and it wilbe determined by
the District Judge. But fgourposes of discovery, the cous required to take a broad
approach and must apply a minimal relevance standard.

Here, it appears that the issues obgamdure and substance are intricately
intertwined. SPEEA oversimplifies thegimlem by characterizing the case as solely
procedural—involving a condition precedetat arbitration, similar to time limits or
notice, which would be an appropriate decidimnthe arbitrator. But what the parties,
and patrticularly Spirit in its defse, are really asking the coig to delve ito the deeper
issue of the potential class-wide applioa of a single grievance. Substantive
arbitrability—whether the parties have egd to submit thisype of dispute to
arbitration—is applicable tthe “narrow circumstance whe contracting parties would
likely have expected a court tmve decided the gateway matt&r. The U.S. Supreme
Court describes the need for a decisionma¥iéit comparative expertise on the isstres.
In light of the 2013 Tenth Circuit decisionjstreasonable for Spirit to expect the court to
interpret its previous ordé?.

Considering these complicated issues, thgrtccannot say with certainty that the

merits (or subject) of the grievance ané ftrocedural questions can be divorced from

one another. The potentialrfolass-wide remedy, the existence of the 2012 and 2013

¥ Soc'y of Profl Eng'g Employees in Aerospace v. Spirit Aerosystemss4acE. App'x 817,
819 (10th Cir. 2013).
% Howsam v. Dean Witter Reynolds, |37 U.S. 79, 83-84 (2002).
35
Id. at 85.
*1d.
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orders, and the timing of Hartig’'s grievance create layers of analysis which the court
finds impossible to neatly categorize inteubstantive” or “procedural” concerns.
Therefore, resolving doubt over relevancefawor of discoverythe court will order
production of those items contained on tmerits log, all of which appear to be

responsive to Request Nos. 3, 4, 5, and 6.

. Request Nos. 11 and 12

Request Nos. 11 and 12egent additional concerndn Request No11, Spirit
seeks:

All documents regarding the decision the United States District Court

for the District of Kansas in Ca$¢o. 12-1180 and/or the decision by the

United States Court of Appeals foretiienth Circuit inCase No. 12-334...

regardless of whether the case ieafically identified or mentioned,

including but not limited t@ny strategy for filing grievances in light of the

court ruling.
Request No. 12 seeks “All documents regardingoncerning” three grievances filed by
other employees (not Hartig) on differasdtes, and includes not only SPEEA’s entire
files on each, but “any notes of, and emailelaing, Bob Brewer, B.J. Moore, Matthew
Joyce, Brenda Reiling, Bill Hag, and any other person inyatype of past or present
leadership role wittSPEEA, as well as all other intel SPEEA documents regarding
any of these grievances.”

SPEEA'’s sole objection to both requestas that the documents requested lie

outside the scope of discoveryhe initial analysis of the epe of discovery is described

above and will not be peated. But the coumust also examine proportionality as a part

3" SPEEA’s Responses to Request Nos. 3 arehcompass all documents contained on the
merits log (Bates Nos. 00117-118, 1276). Therefore, its RespondesRequest Nos. 5 and 6,
while also referencing items onetimerits log, appear to overlap.
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of its inquiry.  Rule 26(b)(2)(C)(iii) istructs the court to weigh the burden of the
proposed discovery with its likely benefit,cathe court may consider “the needs of the
case . . . [and] the importance of tliscovery in resolving the issue®.” “The party
resisting the discovery bearthe burden of establisty lack of relevance by
demonstrating that the requested discovdétee does not comeithin the broad scope

of relevance as defined der Fed.R.Civ.P. 26(b)(br is of such marginal relevance that
the potential harm occasioned by discovepuld outweigh the ordinary presumption in
favor of broad disclosur&®™ Although the courtesolved its doubts ifavor of discovery
regarding the relevance of those items idesdifon the merits log, documents regarding
unrelated and withdrawn grievaexin Request No. 12 hawearginal relevance to this
specific grievance by Hartig. Additionallghe court cannot ignore the relationship
between the parties and theeeff that such broad disclosure might have. Requiring the
labor union to turn over itentire internal analyses of the earlier case described in
Request No. 11 falls outsideettboundaries of discovery dhe issue of dntrability of
Hartig’s grievance, particularly light of the ordered discémre of those items identified

on the log.

% The text of Fed. R. Civ. P. 26(b) will chgm effective December 1, 2015, absent contrary
Congressional action. The analysis of proporiignavill become equally as important to the
analysis of scope of discovery as the information’s relevance to any party’s claim or defense.
The expected amendment to Rule 26(b)(1) reedpart: “Unless otherwise limited by court
order, the scope of discovery is as followRarties may obtain sitovery regarding any
nonprivileged matter that is relevant to any partyaim or defense and proportional to the needs

of the case, considering the portance of the issues at stalh the action, the amount in
controversy, the parties' relative access to relevant information, the parties' resources, the
importance of the discovery in resolving tlssues, and whether the burden or expense of the
proposed discovery outweighs its likely benefit.”

39 Aramburu v. Boeing CpNo. 93-4064-SAC, 1994 WL 81024&,*2 (D. Kan. Sept. 22, 1994).
(emphasis added).
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4. Payment of Expenses

Pursuant to Federal Rule of Civil Peature 37(a)(5), if a motion to compel is
granted, the court must require the pamtyose conduct necessitated the motion to pay
the movant’s expenses incurred in making tiotion unless circumstances make such an
award unjust. Spirit did not request sanctiand, after review of all discovery motions
currently considered as well as the telephooeference with counsel, the court finds it
appropriate and just for thentias to bear their own expasssincurred in connection with

this motion to compel.

IT IS THEREFORE ORDERED that Spirit's Motion toCompel Production of
Documents (Doc. 22) i$SSRANTED IN PART, in that SPEEA must produce all
documents contained on its merits foavhich are responsive to Spirit's Request for
Production Nos. 3, 4, &nd 6. The motion IMOOT to the extent thaihe parties have
agreed upon a resolution todReest Nos. 5 and 6, with tlexception that any documents
in SPEEA’s possession or included on the teddg responsive to those requests must
still be produced.

IT IS FURTHER ORDERED THAT the motion iSDENIED IN PART in that
SPEEA is not required to produce any doeanits contained on its privilege log and
DENIED IN PART in that SPEEA is not required tespond to Request Nos. 11 and 12.

IT IS THEREFORE ORDERED that plaintiff shallprovide the information

ordered produced on or befahene 15, 2015

0 Def.’'s Mem. Supp., Doc. 23, Ex. 3.
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lll.  Defendant’'s Motion to Amend the Scheduling Order (Doc. 35)

The initial Scheduling Order (Doc. 11) wasended by agreement of the parties
on February 10, 2015 (Doc. 17) becausepadies sought additional time to schedule
depositions. After the filing of the cross-nwits to compel, the paes agreed to further
suspend depositions pending ttwaurt’s ruling on those mains. Spirit now seeks a 60-
day extension on all remaining deadlinesthe event that the ruling on the pending
motions leads to the need for additional discovéry.

SPEEA agrees to extendethdeposition deadline to ulyust 3, 2015 and the
dispositive motion deadline ®eptember 3, 2015. Hower, SPEEA argues that no good
cause exists for reopening lumted written discovery. SPEEA asserts that the cost
considerations which necessitate extemsid the deposition ehdline until sometime
after resolution of the pemdy motions do not apply teritten discovery. Although
Spirit was free to send additidnaritten discovery in advanagf any discovery rulings, it
failed to do so and SPEEA reasons thatfinisre demonstrateslack of diligence. The
law requires that Spirit shogood cause for reopening discovBrgind SPEEA contends
that Spirit has not met that burden.

SPEEA concedes that tlextension of the deposith deadline may necessitate
additional discovery on topioshich might arise for the fitstime during depositions.

Given that concession, and after thorougimsideration of the arguments of counsel

! Defendant filed its motion (Doc. 35) to whiphaintiff responded (Doc40). However, after
discussion during the May 20, 20fdephone conference, counsel for Spirit informed the court
that no reply brief would be necessary.

“2See J. Vangel Elec., Inc. v. Sugar Creek PackingMim.11-CV-2112-EFM-KMH, 2012 WL
5995283, at *2 (D. Kan. Nov. 30, 2012)t{eg Fed. R. Civ. P. 16(b)(4)).
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presented during the May 20, 2015 telephoaseference, the court finds that limited

written discovery shall be allowed in considtion of the extended deposition deadline.

IT IS THEREFORE ORDERED that the defendant’snotion to amend the
scheduling order iISRANTED IN PART to the extent that ehdeposition deadline is
extended to August 3, 2015dathe dispositive motion deadéins extended to September
3, 2015. Defendant’'s motion BENIED IN PART in that all remaimg deadlines will
not be extended, with the exception of lirditgritten discoverygescribed below.

IT IS FURTHER ORDERED that limited written discoug will be allowed as
long as the discovery requesly:are commenced or served in time to be completed by
August 28, 2015; 2) originate from imfoation discovered for the first time at
deposition; and 3) are otherwiappropriate under Fed. RvCP. 26(b). No party may
serve more than lidterrogatories, including all discresebparts, on any other party. No
party may serve more than 10 requests foniasions, including all discrete subparts, on
any other party. The party to whom theuest is directed must respond in writing
within 10 days following servie of the request. Any objgans to discovery responses
shall be communicated to the responding paithiw5 days of receipt of the response.
All other parameters described in Sectibmo of the Scheduling Order (Doc. 11) shall
continue to apply.

IT IS FURTHER ORDERED that, prior to seekingugicial intervention for any
disputes regarding this additial limited discovery, the parties shall confer in person in
an attempt to reach agreement. In the event the parties are unable to reach agreement

after in-person communication, the partiealsBubmit position stateemts by email to
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the chambers of the assigned U.S. Magistdaudge. Following review of the position
statements, a telephone conference with @ourt and oral ruling on the dispute will
follow within a reasonablypccelerated timeframe.

IT IS FURTHER ORDERED that pursuant to Fed. iv. P. 16(e), a pretrial
conference is scheduled fAugust 14, 2015 at 11:00 a.nthis pretrial conference will
be conducted by telephone unless the judgemeates that the proposed pretrial order is
not in the appropriate format that there are some problems requiring counsel to appear
in person. Unless otheise notified, the assigned U.Magistrate Judgwill conduct the
conference. No later thafiugust 7, 2015 defense counsel must submit the parties
proposed pretrial order (formatted in Word or Mf@erfect) as an attachment to an e-mail
sent to the chambers of the assigned U.Syistieate Judge. The qosed pretrial order
must _not be filed with the Clek Office. It must be in #nform available on the cotst

website athttp://www.ksd.uscourigov/flex/?fc=9&term=5062 The parties must affix

their signatures to the proposed pretriadlesr according to th@rocedures governing

multiple signatures set fortim paragraphs II(C) of thé&dministrative Procedures for

Filing, Signing, and Verifyinéleadings and Papers by Eleahic Means in Civil Cases

IT 1S SO ORDERED.

Dated at Wichita, Kansasignlst day of June 2015.

s/ Karen M. Humphreys
KARENM. HUMPHREYS
UnitedStatesMagistrateJudge
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