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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CUSTOM POULTRY PROCESSING, LLC,

Plaintiff,

VS. Case No. 15-1120-EFM

KEVIN J. BURLIN, Individually and as
Trustee, JANELLE A. BURLIN, Individually|
and as Trustee, DIVERSIFIED
PACKAGING, LLC, KJB ENTERPRISES
INC., SHARON M. ABBIATTI, and GREG
P. ABBIATTI,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Custom Poultry Processing, LLCGPP”) brings suit aajnst six defendants
asserting claims for successaahility, fraudulent transfer, breh of fiduciary duty, and civil
conspiracy. These claims arise out of CPPiskhaptcy proceeding in the Northern District of
lowa. CPP obtained a default judgment $4,033,992.57 against Diversified Packaging, Inc.
(“DP One”) in an adversary proceeding. CPP mmatends in this lawsuit that six defendants
are jointly and sevally liable for the amount of the defajlildgment. Therare several motions
before the Court. CPP seeks summary judgnoen certain elements of its claims against
Defendants (Doc. 70). Defendamiiso seek summary judgment on all claims asserted against

them (Docs. 73, 75). Finally, Defendants halexlifa Motion to Limit tle testimony from CPP’s
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expert witness (Doc. 77). Foretleasons stated in detail beldhe Court denies CPP’s motion,
grants in part and deniespart Defendants’ summary judgmenotions, and grants Defendants’
motion to limit testimony.

l. Factual and Procedural Background

Plaintiff CPP is a limited liability compg organized and existing pursuant to the laws
of lowa. CPP is now a debtor in possessiom @ankruptcy case, which will be explained in
more detail below. Defendants Kevin J. Budind Janelle A. Burlin are married and residents
of Stilwell, Kansas. Defendants Sharon M. Adibi and Greg P. Abbiatti are married and
residents of Lockwood, Missouri. Defenddditversified Packagingl.LC (“DP Two”) was a
limited liability company organized in Kansas. It is now dissolved. Defendant KJB Enterprises,
Inc. ("*KJIB”) is a corporation organized in Kansas.

DP One was a closely held corporatiomnied in 2007 and originally owned by the
Burlins! Mr. and Mrs. Burlin were each 50 pertahareholders. DP One was a supplier of
packaging equipment and other supplies useberpoultry processing industry. Mr. Burlin has
over twenty-six years of experience in thecksying industry and is certified packaging
specialist. Mr. Abbiatti was familiar with D@®ne because Mr. Burlin was a vendor for two of
the businesses for which Mr. Abbiatti previously worked. Mr. Abbiatti owns his own consulting
business called Snack-ers LLCSnack-ers”), which was organized in Missouri in September

2009. Snack-ers did some business for DP One. Between April 2011 and January 2012, DP One

! The parties refer to a DP One and DP Two. The Complaint did not specify between DP One or DP Two.
DP Two was the active entity when this case was filed,2i One had been dissolved. DP Two was dissolved
after this lawsuit was filed. There are few allegationihe parties’ facts fating to DP Two.



paid Snack-ers $10,000 for trapsgation and consulting servicesMr. Abbiatti personally
received $1,500 from DP One for services provided by Snack-ers.

On or about May 1, 2010, Mrs. Abbiatti becaan®0 percent shareholder of DP One, and
the Burlins each became 25 percent sharehold®® @ne. At the time Mx. Abbiatti became a
shareholder, she made an imditcapital contribution of $5,000. She later made an additional
investment of $15,000. After becomiagshareholder, Mrs. Abbiaderved as a director of DP
One, as well as the corporation’s secretary. For the purposes of becoming a DP One shareholder,
Mrs. Abbiatti used her maiden name. Thus, she was identified on DP One’s corporate
documents as Sharon Eggerman. The Abbiatisiezl that the reason Mrs. Abbiatti used her
maiden name was because they did not want other packaging companies to avoid doing business
with Mr. Abbiatti’'s business becaus# Mrs. Abbiatti's ownership interest in DP One. Mrs.
Abbiatti’s involvement in DP One was not discldge CPP and did not appear in public filings
prior to CPP’s bankruptcy.

CPP was formed in 2009 for the businessppse of processingntibiotic free and
organic poultry. Its members included Duanei@uan, Stacy Bushman, and Greg DeWeese. In
early 2009, CPP informed Mr. Alditi that it was starting a aken processing business in
Charles City, lowa and that it was interestedhiting Mr. Abbiatti to hép with the prospective
business. CPP hired Mr. Abbiatti in June 200¢hasgeneral manager of operations. As general
manager, Mr. Abbiatti was in charge &@PP’s facility, which included signing checks,
marketing, and negotiating contracts.

Mr. Abbiatti suggested that CPP hire DPeOio provide packagingnd materials. In
April of 2010, Duane Bushman and Mr. DeWeese gdveBurlin a tour of the Charles City

chicken plant and discussed CPP’s prospedtiusiness operations and production goals. In
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early June 2010, DP One entkrato a written Business Service and Supply Agreement
(“Supply Agreement”) with CPP in which DP @ragreed to provide packaging equipment to
CPP, and CPP agreed to exclusively purchasef @ products from DP One. Under the same

agreement, given the amount of supplies necgdsaservice CPP’s operation, DP One also

agreed to provide local warehousing for CEry storage supplies one block from CPP’s
Charles City plant. CPP was scheduledbeagin processing chickens in September 2010.
Construction delays, however, delayed actogkrations. Actual operations began with

processing chickens in November and slaughtering chickens in December 2010.

In October 2010, CPP ordered two Cryowdwink tunnels and made a 50% down
payment on the $64,082.50 purchase price. MiVEese asked Mr. Burlin if DP One would
write a check to CPP for the full purchase piicerder to reimburse CPP on its down payment
and pay the remaining balance due to Cryovac. In exchange for payment, CPP agreed to lease
the shrink tunnels back from DP One pursuana taritten lease agreement. DP One made a
payment to CPP in the amowft$64,082.50 and entered into fease agreement on October 6,
2010. Between October 22, 2010 and January 20, ZIFHR ,made thirteen payments to DP One
for a total of $736,891.07 on account of actual goodisservices provided to CPP by DP One.

On January 20, 2011, three creditors, ineigdDP One, filed an involuntary chapter 7
bankruptcy petition for CPP as debtor in theiteh States Bankruptcy Court for the Northern
District of lowa (“Main Bankruptcy Action”). The petition indicated that CPP owed DP One
$555,801.36. On February 1, 2011, the judge foMhban Bankruptcy Action converted it to a
chapter 11 voluntary case. arch 1, 2011, CPP filed in ¢hMain Bankruptcy Action its
statement of financial affairs and listed titapaid $796,800.46 to DP One within ninety days

before the bankruptcy. DP One knew of the ptiad preference debt iMarch 2011. In the
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bankruptcy schedule, CPP also sththat DP One repossessed equipment in breach of contract.
On May 2, 2011, CPP filed in the Main Bangtcy Action a Debtor's Report on Potential
Avoidance Actions and listed a debatst DP One in the amount of $796,800.46.

On January 17, 2013, CPP filed a separat®rador judgment against DP One in the
bankruptcy court in the Northern $rict of lowa. It was docketl as an adversary complaint.
CPP alleged that it was entitled to repayment sérées of preferential transfers made to DP One
and that DP One breached a lease agreemeniGHEhinvolving a piece of equipment used by
CPP. DP One answered thevadary complaint on March 4, 20X nying liability. On July 9,
2013, DP One filed an amendmentdissolve itself \ith the Secretary of State in Kanga©n
July 23, 2013, DP One’s attorneys withdrew frogpresenting DP One in the adversary action.
CPP was notified of DP One’s dissolution enabout December 19, 2013. On December 5,
2014, the bankruptcy court enterdéfault judgment against DPne in favor of CPP for
$1,033,992.57. No payments have been made on the judgment.

As of March 18, 2011, DP One’s balance shd®wed total shareholder's equity of
$1,172,450.89. On or about March 29, 2011, DP One issdigitiends to its three shareholders,

Mr. and Mrs. Burlin and MrsAbbiatti, in the amount of $131,162 with 50% of such amount

2 Defendants contend that this date is the date of DP One’s insolvency. CPP disagrees. CPPhaintends t
DP One was insolvent no later than March 2011. CPP provides an expert report which states that, after making
adjustments to certain items on the balance sheet, DP One was insolvent from a balance sheet perspective in March
2011. The insolvency date is an important one. QAth Defendants challenge CPP’s expert opinion, as will be
explained below, it does not challenge at this time CPP’s expert opinion that DP One shoulchaanbielered
insolvent in March 2011. Instead, it challenges other items in the expert report. DP One, however, still contends
that its insolvency date is July 9, 2013. Thus, the date of DP One’s insolvency is a disputed fact.

3 CPP does not disagree that the balance sheet shoviiguiis As noted above, and will be described in
more detail below, CPP contends that it is not a true representation of shareholder equity. CPP contends, through its
expert opinion, that DP One was balance sheet insolvent in March 2011 after makstqnewis to the balance
sheet.



payable to Mrs. Abbiatti and 25%@yable to Mr. and Mrs. BurlinThus, Mrs. Abiatti received
$65,581.00 and Mr. and Mrs. Burlreceived $32,790.50 each.

KJB was formed on June 19, 2012 by Mr. angsMBurlin. KJB does business as KJB
Packaging Solutions. Both DP One and KJB provide packaging services. On April 9, 2013, DP
One filed its annual report witlhe Kansas Secretary of Statewhich it stated that it had only
issued one share of capital stock and that it odmmere than 50% of KJBMr. Burlin claims
that this statement was made in error.ioPto KJB being formed, DP One had SurePoint
Medical as a customer. KJB latedn@urePoint Medical as a customer.

As noted above, DP One filed an amendmeuwligeolve itself with the Secretary of State
in Kansas on July 9, 2013. An attorney drafted an Asset Purchase Agreement on July 30, 2013,
between DP One and DP Two. In this agreeni@RtOne transferred its only remaining assets
to DP Two for $2,000. Mrs. AbAiti paid DP Two $2,500 of hewn funds so that DP Two
could afford to purchase DP One’s naming rsghtOn August 2, 2013, DP Two was formed.

The business generated littteno business income. Qaly 21, 2015, it was dissolved.

On April 15, 2015, CPP filed this action. CB&serts numerous claims. First, it asserts
four types of fraudulent transfer claims under the Kansas Fraudulent Transfer Act. It also asserts
successor liability, breach of alficiary duty, and conspiracy aiding and abetting claims. CPP
seeks damages in the amount of $1,033,993 (the amount of its default judgment against DP One)
and also requests punitive damages. All Defaetsdaow seek summary judgment. CPP requests
partial summary judgment on several of its clair@efendants have also filed a motion to limit

CPP’s expert’s testimony.



Il. Legal Standard

Summary judgment is appropieaif the moving party demonstrates that there is no
genuine issue as to any matefdt, and the movant is entitléd judgment as a matter of Idw.
A fact is “material” when it is essential to tleéaim, and issues ofatt are “genuine” if the
proffered evidence permits a reasonable jurgéoide the issue in either party’s favorThe
movant bears the initial burden of proof and msisbw the lack of evidence on an essential
element of the claif. If the movant carries this initidurden, the nonmovant that bears the
burden of persuasion at trial may not simplgtren its pleading but must instead “set forth
specific facts” that would be admissible in eande in the event of trial from which a rational
trier of fact could find for the nonmovaht. These facts must belearly identifed through
affidavits, deposition transcriptsy incorporated exhibits—colusory allegations alone cannot
survive a motion for summary judgmént.The Court views all evidence and reasonable
inferences in the light most favoratitethe party opposing summary judgment.

Though the parties in this case filed cross-motions for summary judgment, the legal

standard remains the safleEach party retains the burden of establishing the lack of a genuine

* Fed. R. Civ. P. 56(a).
®Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 2006).

® Thom v. Bristol-Myers Squibb C@®53 F.3d 848, 851 (10th Cir. 2003) (citiGglotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).

"1d. (citing Fed. R. Civ. P. 56(e)).

8 Mitchell v. City of Moorg218 F.3d 1190, 1197 (10th Cir. 2000) (citiadler v. Wal-Mart Stores, Ingc.
144 F.3d 664, 670 (10th Cir. 1998)).

° LifeWise Master Funding v. Telebar®?4 F.3d 917, 927 (10th Cir. 2004).

10 City of Shawnee v. Argonaut Ins..C846 F. Supp. 2d 1163, 1172 (D. Kan. 2008).



issue of material fact and entitlemeto judgment as a matter of law. Each motion will be
considered separatel§. To the extent the cross-motiomserlap, however, the court may
address the legal arguments togetfierFinally, summary judgment is not a “disfavored
procedural shortcut,” but is amportant procedure “designed ‘secure the just, speedy and
inexpensive determinatioof every action.’ **
. Analysis

A. Plaintiff CPP’s Motion for Partial Summary Judgment

CPP seeks partial summary judgment orsitscessor liability, fraudulent transfer, and
breach of fiduciary duty claims. It also seekummary judgment on Defendants’ affirmative
defenses. With regard to the succesisbility and fraudulentransfer claims® CPP cites to law
with little to no analysigs to how the facts itis particular case relatdn addition, CPP often
relies on facts that are appropely controverted by Defendant3 hus, CPP fails to direct the
Court to evidence or analysis establishing tha gntitled to partial summary judgment on its
successor liability or fraudulent transfer claims.

With regard to CPP’s breach of fiduciary duty claim, it claims that it has standing to
bring this claim against the offers and directors of DP One. CPP’s arguments are hard to

decipher as they again cite to seldegal principles with little to no analysis as to how the facts

M United Wats, Inc. v. Cincinnati Ins. G871 F. Supp. 1375, 1381-82 (D. Kan. 1997) (cititagighton v.
Foremost Fin. Servs. Corpr24 F.2d 112, 114 (10th Cir. 1983)).

12 Atl. Richfield Co. v. Farm Credit Bank of Wichi26 F.3d 1138, 1148 (10th Cir. 2000).
13Berges v. Standard Ins. @04 F. Supp. 2d 1149, 1155 (D. Kan. 2010).
14 Celotex 477 U.S. at 327 (quoting Fed. R. Civ. P. 1).

5 The Court will discuss CPP’s successor liability theéargnore detail below when addressing Defendant
KJB’s motion for summary judgment on this claim.



in this case relate to that law. Defendants attempted to decipher CPP’s arguments, but CPP
states in its reply that Defendants’ representaiols arguments is not accurate. It appears as
though CPP is attempting to assert a breacthdatiary duty claim on behalf of itsednd on

behalf of DP On@against Mr. and Mrs. Burlin and Mrs. Abbiatti.

Generally, an action for a breashfiduciary duty claim againstn officer or director of a
corporation is one that isrought derivatively on behatf the injured corporatioff. Direct
actions by shareholders “are generally reservenhfaries affecting thendividual legal rights of
that shareholder* “Shareholders do not have standingst® for harms to the corporation or
even for the derivative harm to themselves thaght arise from a tort or other wrong to the
corporation.*® CPP recognizes this law. CPP argimesyever, that two exceptions exist to the
general rule.

The first exception CPP attempts to rely upothis “close corporatid’ exception. In
some instances, Kansas allows a direct actiwna breach of fiduciy duty against close
corporations’ CPP notes three factors that Kansassiders important when determining
whether a direct action will be allowé¥. CPP, however, fails trecognize a key component.
These suits are brought biaareholdersf the close corpot®n and not creditors. Indeed, the

Kansas Court of Appeals, Richards v. Bryannoted that it was a minity shareholder suit and

16 See Lightner v. Lightne#6 Kan. App. 2d. 540, 547, 266 P.3d 539, 545 (2011).

Y1d.

¥1d.

91d. at 548, 266 P.3d at 552.

21d. (noting these three factors: “the action will nwifairly expose the corporation to a multiplicity of
actions, materially prejudice the interests of the corporatioimterfere with the fair distribution of the recovery

among all interested persons.”).

21d,; Richards v. Bryan19 Kan. App. 2d 950, 965, 879 P.2d 638, 648 (1994).



explicitly stated that it wathot a debtor-creditor actiorf® Accordingly, because CPP and DP
One are in a debtor-creditor relationship arfdPGs not a shareholder, this exception is not
applicable to CPP. Thus, the Codenies CPP standing on this basis.

CPP next argues that separate from theectmsporation exception to derivative actions,
a creditor of an insolvent corporation can grisuit against officers and directors that have
committed tortious acts or caused injury partictdathe creditor. CPP dseot direct the Court
to any law that this “exceptionthen allows a direct actioon behalf of the insolvent
corporation As noted above, it appears that CPBasking the Court’'s approval to sue on
behalf of the corporation, DP Ond.o the extent that CPP iskasy the Court to find that it has
standing to sue on behalf of DP &nhe Court denies CPP’s motion.

Finally, with regard to CPP’s motion rfgoartial summary judgment on Defendants’
affirmative defenses, CPP simply states thatfactual or equitable bases for these sixteen
affirmative defenses exist. Not all of Defendargixteen defenses are “affirmative defenses.”
Nevertheless, CPP’s motion is woefully ingdate as CPP simply asserts one conclusory
sentence for its assertion and slg®t direct the Court to anything in the record to support its
contention. Accordingly, the Court desiCPP’s motion in its entirety.

B. Defendants Greg and Sharon Abbiatti’'s Motion for Summary Judgment

Defendants Mr. and Mrs. Abbiatti seek sumyngdgment on all claims asserted against
them by CPP. CPP asserts fraudulent tranafel conspiracy claims against Mr. and Mrs.
Abbiatti and a breach of fiduciary duty claim awsiMrs. Abbiatti. Th&Court will address each

claim in turn.

% Richards 19 Kan. App. 2d at 965, 879 P.2d at 648.
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Fraudulent Transfer Claims

CPP contends that two fraudat transfers occurred withespect to Mr. and Mrs.
Abbiatti. First, it alleges tit the $65,581.00 shareholder disttibn to Mrs. Abbiatti on March
29, 2011 was a fraudulent transfer. Next, CB$tds that payments in the amount of $11,500
made to Snack-ers, Mr. Abbiatti’s bosss, constitute fraudulent transfers.

There are four provisions under the Kansasform Fraudulent Transfer Act (“UFTA”)
by which a plaintiff can bring claim. These are K.S.88 33-204(a)(1), 33-204(a)(2), 33-
205(a), 33-205(b). CPP attemptause all four provisions. Iresponse to Defendants’ assertion
that the fraudulent transfer claims brought ungke 33-204(a)(2), 33-205(a), and 33-205(b) are
barred by the statute of limitais, CPP dismisses its claims untheese provisions. Thus, there
is only one provision, K.S.A. 83-204(a)(1), for which a fraudent transfer claim against Mr.
and Mrs. Abbiatti is now at issueThis provision provides that a transfer is fraudulent if the
debtor made the transfer “with actual inteathinder, delay or defraud any creditor of the
debtor.”® Defendants contend that these claims fail as a matter of law.

Mrs. Abbiatti

The Court will first address the transfer allégaainst Mrs. Abbiatti. She contends that
the statute of limitations preclud#ss claim. She also arguesttthis shareholder distribution
does not meet the requiremeatsa fraudulent transfer.

Pursuant to K.S.A. § 3309(a), a claim brought under sebton K.S.A. § 33-204(a)(1)
must be brought “within fourgars after the transfer was mamtdhe obligation was incurred or,

if later, within one year after the transfer obligation was or codl reasonably have been

BK.S.A. § 33-204(a)(1).
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discovered by the claimant® In this case, the alleged tsder, Mrs. Abbiatti's shareholder
distribution, occurred on Mah 29, 2011. CPP brought suit April 15, 2015—more than four
years after the transfer. The relevant questimwever, is when the transfer was or could
reasonably have been discovered by CPP.

There is a dearth of law as to the statftémitations contained in K.S.A. § 33-209 and
the reasonableness of the discovery of the frauttreemsfer. There is @case from the District
of Kansas case addressing the issueDdaler Computer Servs., Inc. v. Grifffththe defendant
argued that the plaintiff's clan under 8 33-204 was untimely becatise plaintiff had notice of
the transfer at a debtor exam, which was nib@n a year prior to the plaintiff filing the
lawsuit?® The plaintiff argued that there were faait disputes concerning when it could have
discovered the defendant’s transterd that it could not have sdiovered the transfer at the
debtor exant’ The court ultimately concluded thata}[reasonable jury could conclude that
plaintiff could not reasonably kia discovered [the transfer]” dhe date the defendant proposed
and that a jury could conclude it wasasonably discovered on a different d&t&hus, the court
allowed the claim to proceed.

Here, the facts appear similar. Mrs. Abbiabntends that CPPould have reasonably
discovered the alleged fraudulent transfer oatmut December 19, 2013, at the very latest. On

this date, DP One’s President (Mr. Burlin) infeed CPP’s counsel that DP One dissolved in

#K.S.A. § 33-209(a).

52012 WL 6217381 (D. Kan. Dec. 13, 2012).
%\d. at *3.

2.

B)d.
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July 2013 and that DP One had no intentionpafticipating in or defending the adversary
proceeding that CPP had brought against DP Oneetirat year. Defendants argue that a one-
year period would commence on Det®mn19, 2013 and end on December 19, 281Zhus,
because CPP filed suit in April 2015, Defendaocbntend that CPP’s fraudulent transfer claim
under 8§ 33-204(a)(1) is untimely.

CPP, however, contends that it did not heagson to know or inquire into the fraudulent
nature of the transfers untlarch 2015 and that it broughtit within the next montf CPP
provides an affidavit in which Greg DeWeese, mtest of CPP, statesdhhe did not learn of
improper transactions until after it obtainadudgment against DP One in December 2814.
Mr. DeWeese also states that he did notlesatil March of 2015 that Ms. Eggerman (to whom
the shareholder distribution was disbuls@as also known as Mrs. Abbiatti.

Defendants take issue with Mr. DeWeese’sdaffit because it does not shed light as to
why it was unable to reasonably discover the tramsact Yet, this question appears factual and
goes to whether it was reasorald not discover the tramsfuntil March 2015. Defendants

state that Mr. Burlin’s December 19, 2013 dniracluded a 2013 balance sheet which should

29 CPP sought entry of default from the clerk in January 2014 but did not file a motion for defgaiejt
until December 2014. Ttaefault judgment was entered in December 2014.

% The Court notes that CPP tries to use the adverse domination theory as set Ra$olirion Trust
Corp. v. Scaletty257 Kan. 348, 891 P.2d 1110 (1995), to argue that the statute of limitations has not even begun to
run. InScaletty the Kansas Supreme Court stated that “[gdeerse domination doctrine operates to toll the
running of the statute of limitations when the directorsofficers charged with wrongful conduct dominate the
board of the corporation to the extent that there are no directors who have knowledge of the facts@giting ri
possible liability who could have or would have indutied corporationto sue. The doctrine arises due to the
control of the institution by culpable officers and directors, which precludes the possibility of filing suit because
these individuals cannot be expected to sue themselves or to initiate any action contrary to their own imhderests.”
at 350-51, 891 P.2d at 1112 (emphaddeal). As noted above, CPP is not progegdn behalf of DP One. To the
extent that CPP requests to proceed on behalf of DPtB@& ourt denies this requesAccordingly, the adverse
domination doctrine is inapplicable.

31 The Court notes that had CPP discovered improper transactions in December 2014, CPP’s suit would be
timely as it was filed five months later.
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have alerted CPP to the shareeol distributions. Yet, this lence sheet is not included as
evidence and thus it is unclear wita¢ balance sheet demonstrated to &PPhe Court cannot
conclude as a matter of law that CPP coubisomably have discovered the alleged fraudulent
transfer in December 2013. Acdingly, there are factual issuéisat preclude a finding that
CPP’s fraudulent transfer claim under 8§ 33-204 is untimely.

Mrs. Abbiatti also argues thawven if CPP’s fraudulent transfer claim under K.S.A. § 33-
204(a)(1) is considered timelyt, fails because CPP does noemdify evidence indicating the
existence of badges of fraud. “UFTA createsight of action for may creditor against any
debtor and any other person who has received gyofsem the debtor in a fraudulent transfer.
A fraudulent transfer occurs when a debtor intends to hinder, delay, or defraud a creditor, or
transfers property under certain conditions aiwother person without receiving reasonably
equivalent value in retur®™ In determining intent under 33-204(a)(1), K.S.A. § 33-204(b)
sets out eleven nonexclusiadges of fraud. These include:

(1) The transfer or obligatiowas to an insider;

(2) the debtor retained possession or cdrifahe property transferred after the
transfer;

(3) the transfer or obligation wsalisclosed or concealed;

(4) before the transfer was made or obligatwas incurred, the debtor had been
sued or threatened with suit;

(5) the transfer was of substantially all the debtor’s assets;

32 Mrs. Abbiatti also states that this email disclosed tme of its shareholders was Mrs. Abbiatti and that
she was specifically mentioned. Yet, the Court does nat thas evidence. If this @ence was in the attachment
to the email, the parties have notedied the Court tahat evidence. Furthermorthe shareholder distribution
occurred in 2011 and it is unclear whether it was on the 2013 balance sheet.

33 McCain Foods USA, Inc. v. Cent. Processors,, I2¢5 Kan. 1, 10, 61 P.3d 68, 75 (2002).
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(6) the debtor absconded,;

(7) the debtor removed or concealed assets;

(8) the value of the consadation received by the debtor was reasonably
equivalent to the value dhe asset transferred thre amount of the obligation

incurred:;

(9) the debtor was insolvent or became insolvent shortly after the transfer was
made or the obligation was incurred;

(10) the transfer occurred shortly beforesbrortly after a substantial debt was
incurred;

(11) the debtor transferred the essential assets of the business to a lienor who

transferred the assets to an insider of the débtor.

CPP attempts to show Defendants’ intentrélying on the existence of eight badges of
fraud. Defendants take issuetlwiCPP’s reliance on these eidhttors and contend that CPP
only previously alleged three badges of fraud. Thus, Defendants contend that CPP should not be
allowed to assert these additiobaldges of fraud at this late houfFhe Court does not take such
a limited view of CPP’s claim.

Even considering the three dgges of fraud that Defendantstially briefed, there are
factual questions remaining. Specificallyetlparties disagree on the date of DP One’s
insolvency. DP One states that insolvemcgurred on July 9, 2013, the date of the formal
dissolution of DP One with Kaas. CPP relies on an expertriph which opines that DP One’s
insolvency date was nater than March 2011. Thus, DP Osmé@isolvency date is disputed for

purposes of this motioff. In addition, Defendants contend that the evidence shows that CPP

¥ K.S.A. § 33-204(b)(1)-(11).
% The Court recognizes that DP ©s balance sheet on March 18, 20ddicated that DP One’s assets

exceeded its liabilities by a significant amauit.S.A. § 33-202(a) states that “[dbtor is insolvent if the sum of
the debtor’s debts is greater than all of the debtor’s assets as fair valuation.” However, CPP’s expert opines that DP
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cannot demonstrate that the value of the cemattbn received by DP @nwas not reasonably
equivalent to the $65,581 transfer to Mrs. AlthiaGenerally, the determination of reasonably
equivalent value is a question of fAttHere, the payment appears to be structured as a dividend
as it was based in equal parts on the shareholders’ percentages in the company. However, there
are factual issues as to the value given aadiftumstances surrounding the distribution. Thus,
there are factual issues precluding the gramiingummary judgmentAccordingly, the Court
denies Mrs. Abbiatti’'s motion with regardttus potential fraudulent transfer under K.S.A. 8§ 33-
204(a)(1).

Mr. Abbiatti

CPP also contends that $11,500 in paymentsitoAbbiatti and Sack-ers constitute
fraudulent transfers. $10,000 was paid tadkaers, and $1,500 was paid to Mr. Abbiatti
personally. Mr. Abbiatti arguethat CPP cannot assert aioh for the $10,000 because Snack-
ers is not a party to this lawsuit. In addition, he asserts that the pagh$in500 to Mr. Abbiatti
fails because DP One was not insolvent and DP One received reasonably equivalent value from
Mr. Abbiatti.

With regard to the $10,000 paid to Snack-&BP contends that this payment from DP
One ultimately went to Mr. AbbiattiThus, it is not assertingspecific claim against Snack-ers.
Instead, it is asserting that DP One paid maieegnack-ers which in turn transferred it to Mr.
Abbiatti. In other words, the transfer baegaith DP One and ultimately ended up in Mr.

Abbiatti’'s hands.

One should have reserved a significamount of money from its accountceivable because those receivables
were from CPP and there were possible preferential transtdrus, CPP’s expert opines that had DP One done so,
DP One would not be solvent on a balance sheet basis in March 2011.

3 |n re Expert South Tuls&LC, 534 B.R. 400, 413 (10th Cir. BAP 2015).
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The scope of UFTA is broad, @diability is not limited simpy to direct transfers to
insiders®” K.S.A. §33-301(l) defines a “trafes” as “every mode, direct dndirect . . . of
disposing of or parting with an et or an interest in an assand includes payment of money,
release, lease, and creation aofien or other encumbranc®"Here, it appears that CPP is
alleging an indirect transfeirhus, this claim may proceed.

With regard to the payments in genera$ noted above, them@e factual questions
regarding the existence of the badges ofidra Because of these factual questions, summary
judgment is not appropriate. Accordingly, @eurt denies Mr. Abbisits motion for summary
judgment for claims brought und€rS.A. § 33-204(a)(1).

Conspiracy or Aiding and Abetting

CPP also brings a conspiracy claim againstAbbiattis. CPP’s copgacy claim is hard
to discern. It appears as though CPP contéralghe Abbiattis consgd with the Burlins (and
possibly DP One or DP Two and KJB) to engagdraudulent transfer or breach a fiduciary
duty. In Kansas, “the elements afcivil conspiracy include:(1) two or more persons; (2) an
object to be accomplished; (3) a miegtof the minds in the object opburse of action; (4) one or
more unlawful overt acts; and (5) dagea as the proximate result thereSf.” Although it
appears that CPP cannot dir¢lee Court to evidence establisgi numerous elements of this

claim, the Court will only discuss the meetingtleé minds requirement. CPP simply presents a

37 McCain Foods275 Kan. at 16, 61 P.3d at 79.

3 K.S.A. § 33-201(l) (emphasis addedge also McCain275 Kan. at 15, 61 P.3d at 78. NftCain the
Kansas Supreme Court found that ¢hevas no error in finding that a €rdulent transfer acurred when one
company (not a defendant) transferred money to a bank to make payments on debts guaranteesidey @n in
defendant)ld. at 15-16, 61 P.3d at 78-79.

39 Stoldt v. City of Toronto234 Kan. 957, 967, 678 P.2d 153, 161 (1984) (quotation marks and citation
omitted).
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laundry list of actions allegedlykan by the Abbiattis with no analis as to howthese actions
relate to each other (a meeting of the minds) or for what purpose these actions were done. Thus,
the Court grants summary judgment on this cl&im.

Breach of Fiduciary Duty

CPP asserts a claim against Madbiatti alleging that shéreached a fiduary duty.
Again, CPP’s claim is hard to decipher but it s that it asserts that Mrs. Abbiatti breached
its fiduciary duty to CPP by breaching herydtda DP One. As noted above, CPRd4 bringing
a claim on behalf of DP One. Instead, CPP isdging its claim as a creditor of DP One. As the
Kansas Supreme Court has statgal, creditor of an insolvent corporation who sues solely on
his own behalf cannot maintain a personal actigainst directors or officers who, by negligent
mismanagement of the corporation’s affairs, hakeached their duty to the corporation to the
consequent damage or injury of its creditdfs.Thus, the Court grants Mrs. Abbiatti's motion
on the breach of fiduciary duty claim.

In sum, the Court grants in part and denrepart Defendants Mrand Mrs. Abbiatti’s
Motion for Summary JudgmentThe only remaining claim is ¢hfraudulent transfer claim
asserted against Mrs. Abbiadgind Mr. Abbiatti under K.S.A. § 3204(a). All other claims fail

as a matter of law.

40 CPP admits that there is not a meaningful disitncbetween a civil conspiracy and aiding and abetting
claim. Thus, the Court only dresses the conspiracy claim.

*1 Speer v. Dighton Grain, Inc229 Kan. 272, 284, 624 P.2d 952, 961 (1981). In CPP’s motion for
summary judgment, it argued that it had standing basediothéd states a creditor of an insolvent corporation can
bring suit against officers and directors that have committed tortious acts or caused injury particular to the creditor.
Id. at 281, 624 P.2d at 958-59 (“[A] corporate officer or director acting on behalf of a corporation is personally
liable for damages caused by his willfurgipation in acts of fraud or deceit tme directly injured.”) CPP argues
that the injury it sustained is particular to it, but CPRjary derives from DP One’s insolvency and not directly
from a duty owed to CPP or intentional tort towards CPP.
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C. Defendants Kevin and Janelle Burlin, DP Two’s, and KJB's Motion for
Summary Judgment

Defendants Mr. and Mrs. Burlin, DP Twand KJB seek summary judgment on all
claims asserted against them by CPP. C&¥erts fraudulent transfer and conspiracy claims
against Mr. and Mrs. Burlin and DP Two, a breatHiduciary duty clam against Mr. and Mrs.
Burlin, and a successor liability claim against KJBhe Court will addres each claim in turn.

Fraudulent Transfer Claims

CPP contends that several fraudulent trasséecurred with respect to Mr. and Mrs.
Burlin. These include: a shareholder disition on March 29, 2011 ithe amount of $65,581
($32,791 to Mr. Burlin and $32,791 to Mrs. Bo)l wages between April 1, 2011, and August
17, 2012, in the amount of $130,000 to Mr. Burlin; mileage reimbursement between December
31, 2011, and July 12, 2013, iretmount of $67,762.66; telephongenses between April 12,
2011, and June 29, 2013, in the amount of $7,56MrtoBurlin; meals and entertainment
between April 2011, and September 20, 2013, in the amount of $12,829 to Mr. Burlin.

As noted above, CPP attempts to bring fitaudulent transfer claims under four
provisions of the UFTA. In response to Defendaassertion that the fraudulent transfer claims
brought under § 33-205(b) are barred by the ywee- statute of limitations, CPP dismisses
transfers brought under this provision. Witkgard to CPP’s claims brought under § 33-
204(a)(2) and § 33-205(a), CPP agrees that ttlegms are governed by a four-year statute of
limitations, with no discovery provision, andhus the only actionable transfers are those

occurring after April 15, 201%

“2 This concession excludes the shareholder distribution to the Burlins on March 29, 2011, of $65,581; the
April 1, 2011, wage payment in amount of $10,000; the April 12, 2011, teleplagneent in amount of $73.31; and
the meal and entertainment payments in amount of $276.03 paid before April 15, 2011.

-19-



Certain transfers, however, remain at ess&pecifically, the Court must determine
whether CPP’s claim brought under 8§ 33-204(ajébarding the shareholder distribution on
March 29, 2011 is timely. In addition, the Courtshdetermine whether any factual disputes
exist with regard to claims brought under®g8204(a)(1), 33-204(a)(2), and 33-205(a).

The Court will first address the § 33-204(3)daim. Defendants assert the same
argument as the Abbiatti Defendants, thatPCgbuld have discoved the March 29, 2011
shareholder distribution on December 29, 2013 #n$ CPP’s claim as to this transfer is
untimely. As noted above in discussing the 883{a)(1) claim with regd to Mrs. Abbiatti,
the Court cannot conclude asratter of law that CPP couldasonably have discovered the
alleged fraudulent transfer in December 2013Accordingly, there is a factual issue that
precludes a finding that CPP’safrdulent transfer claim under 8§ 33-204(a)(1) is untimely. In
addition, as noted above, there are other factual issues precluding summary judgment. Two
important considerations are the insolvenctedand whether reasonably equivalent value was
provided for the transfers. Thus, the Court denies summary judgment with regard to the
fraudulent transfers brght under § 33-204(a)(1).

Defendants also seek summary judgmentGiP’s fraudulent transfer claims brought
under K.S.A. § 33-204(a)(2). Undehis provision, a transfer isdudulent if the debtor made the
transfer

without receiving a reasongbkquivalent value in exchange for the transfer or
obligation, and the debtor:

(A) Was engaged or was about to engage lusiness or aamsaction for which

the remaining assets of the debtor were unreasonably small in relation to the
business or transaction; or
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(B) intended to incurpr believed or reasonablyhauld have believed that such

debtor would incur, debts beyond such debt ability to py as they became

due®
Defendants argue that CPP cannaidoice any evidence that the cadesation for the transfer or
obligation was not for reasonably equivalent valde noted above, there are questions of fact
regarding whether reasonably equivalent value pr@vided for the transfers. Thus, the Court
denies Defendants’ motion on this aspect.

CPP also brought a fraudulent transfexiral under K.S.A. 8§ 33-205(a). Defendants do
not discuss this provision. Tl@&ourt notes that this provisiaequires a showing of insolvency
and reasonably equivalent valend Defendants make no such effort to demonstrate that CPP
cannot meet those elements. Accordingly, Defetsdare not entitled to judgment as a matter of
law with regard to CPP’s &im brought under this provision.

Conspiracy or Aiding and Abetting

CPP also brings a conspiracy claim agathe Burlins and DP Two. As noted above,
CPP’s conspiracy claim is difficutd discern. Furthermore, CPRI$ao direct the Court to any
evidence establishing severalements of its claim. Becae CPP cannot demonstrate the
existence of a factual dispute as to whetherdtlwas a meeting of thmeinds, the Court grants
summary judgment on this claim.

Breach of Fiduciary Duty

CPP asserts a breach of fiduciary duty mlagainst Mr. and Mrs. Burlin. For the

reasons stated above with regéwdVirs. Abbiatti'smotion on this claimthe Court grants Mr.

“3K.S.A. § 33-204(a)(2)(A)-(B).
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and Mrs. Burlin’s motion on this claim as wellhus, CPP’s breach of fiduciary duty claim fails
as a matter of law.
Successor Liability
CPP asserts a claim based on successor liability against KIJB. CPP asserts that KJB is
responsible for DP One’s liabilities.
Under Kansas law, a corporation which bwystransfers all of the assets from
another corporation may be held liabler the debts and liabilities of the
transferor (1) where the purchaser expsesslimpliedly agrees to assume such
debts; (2) where the transaction amoutotsa consolidation or merger of the
corporation; (3) where the purchasingpmmation is merely a continuation of the
selling corporation; or (4) where the teaction is entered into fraudulently to
escape liability"*
CPP asserts that the business continuati@hfeaudulent transacn provisions apply.
“In order for the court to find that a companyaisuccessor corporation, substantial continuity
must exist between the compamdahe selling corporation. Suhbstial continuity is primarily
a question of fact and the trier of facts miastk at the totality of the circumstancés.”With
regard to the business contitioa theory, certain elements must be shown. These include:
(1) transfer of corporate assets (2) fess than adequateorsideration (3) to
another corporation which continued the ihass operation of the transferor (4)
when both corporations had least one common officer director who was in
fact instrumental in the transfer . .nda(5) the transfer rendered the transferor
incapable of paying its creditors’ claims because it was dissolved in either fact or
law.*®

Here, there appear to be quess of fact. As noted above, KJB was formed in June 2012 by the

Burlins, two of the three officers of DP On&JB provided packaging services and so did DP

“ Equity Asset Corp. v. B/E Aerospace, Jr888 F. Supp. 2d 1305, 1308-09 (D. Kan. 2005) (citing
Comstock v. Great Lakes Distrib. C209 Kan. 306, 310, 496 P.2d 1308, 1311 (1972)).

> United States v. MPM Contractors, In€63 F. Supp. 488, 493 (D. Kan. 1991) (citations omitted).

“6 Stratton v. Gavey Int'l., Inc, 9 Kan. App. 2d 254, 266, 676 P.2d 1290, 1299 (1984).
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One, albeit for different induséis. There is evidence that one customer, SurePoint, was a
customer of both companiés.From the evidence, it appears that SurePoint brought in a certain
amount of business for either DP One or KIBHowever, it is unclear to what extent and
whether SurePoint’'s business was substantialshbrt, there are questis of fact precluding
summary judgment on this claim.

In sum, the Court denies in part ancrgs in part Defendants’ motion for summary
judgment with regard to the fraudulent transtdaims, grants it with regard to the civil
conspiracy and breach of fiduciary duty claims, dadies it as to the successor liability claim.

D. Defendants’ Motion to Limit or Exclude the Expert Testimony of Alex Moglia

All Defendants seek to limit or excludeP€’s expert testimony. CPP designated Alex
Moglia, an attorney, as an expemir. Moglia servess a bankruptcy trusteand receiver. He
provided an expert report in thiase. Defendants set forth thogeMr. Moglia’s conclusions in
his expert report. They only challeng@wever, two of those conclusions.

In Mr. Moglia’'s expert report, he revimsd DP One’s balance sheet and financial
statements. He made “adjustments” to (litevoff accounts receivahl€2) reduce DP One’s
shareholders’ equity to include a reserve P One’s potential liability related to CPP’s
payment of amounts due DP One within ningays of CPP’s bankruptcy, and (3) change the

timing of certain inventory write-offs. After rking these adjustments, Mr. Moglia concluded

" Defendant asserts that there was overlap between both DP One and KJB servicing SurePoint Medical
between June 2012 and December 2012. The evidence does not appear to support Defemeéatits.

“8 The Court notes that DP One’s annual report filedpril 2013 with the KansaSecretary of State also
stated that DP One owned more thafo56f KIJB. Mr. Burlin testified thathis statement was a clerical error.
However, given the above consideratiathere are questions of fact adXB One’s involvement with KJB.
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that DP One was balance sheet insolvent inckl2011. Defendants state that they do not take
issue with this conclusion at this time in this motfon.

Mr. Moglia also stated that Mr. Burlishould have known all the legal consequences
associated with CPP’s filing of bankruptcy andlgfhut down DP One’s operations, (2) liquidate
DP One, or (3) file a “Chapter 7 bankruptayi’ March 2011. Mr. Moglia asserts that Mr.
Burlin’s ignorance of the law is no excuse ahdt Mr. Burlin breached his fiduciary duties by
failing to reserve funds to payetpotential liability to CPP As a consequence, the March 2011
dividend was outside the ordinacgurse of business and not f@ue and the payment of wages
and business expense reimbursement to MrlirBafter March 2011 wasikewise improper.
Mr. Moglia also claims that if disinterested magers were running DP One, they would not have
allowed DP One to hold such a massive receivabla CPP. Defendants seek to exclude these
conclusions.

These opinions are impermissible opiniostimony. What anndividual should have
known is not an appropriate subject upon whichxgpeg may opine. It ia factual question left
to the jury’s determination. Thuthe Court grants Defendants’ motith.

IT IS THEREFORE ORDERED that Plaintiff's Motion for Partial Summary Judgment

(Doc. 70) isDENIED.

49 As noted above, the insolvency date of DP One is an important consideration. Defendants do not
specifically take issue with expert opinion determining that DP One should have been considered insolvent in March
2011. Nevertheless, DP One contends that March 2011 issriesolvency date, but rather, the insolvency date is
July 2013, when DP One filed its formal dissolution witmkas. Thus, the insolvency date is a disputed fact as
there are two competing dates.

0 The Court also notes that Mr. Moglia’s opinion that Burlin breached his fiduciary duty is one on the

ultimate legal conclusion and thus improper, but it is also irrelevant as there is no remaining breach wyf diigiycia
claim.
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IT IS FURTHER ORDERED that Defendants’ Motion for Summary Judgment (Doc.
73) iIsDENIED IN PART andGRANTED IN PART .

IT IS FURTHER ORDERED that Defendants’ Motion for Summary Judgment (Doc.
75) iIsDENIED IN PART andGRANTED IN PART .

IT IS FURTHER ORDERED that Defendants’ Motion to Exclude (Doc. 77) is
GRANTED.

IT IS SO ORDERED.

Dated this 28 day of January, 2017.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE
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