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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOHN PAUL ODHUNO,

Plaintiff,

VS. Case No. 15-1347-EFM-GEB

REED’S COVE HEALTH AND
REHABILITATION, LLC d/b/a AVITA;
AXIOM HEALTHCARE SERVICES, LLC;
AUDREY SUNDERRAJ; CAROL
SCHIFFELBEIN;  CHRISTAN ROSE
TERESA FORTNEY; TREVA BANUELOS
and TIM KECK, in his official capacity &
Secretary of the Kansas Department for Agling
and Disability Services,

[92)

Defendants.

MEMORANDUM AND ORDER
Plaintiff Paul Odhuno filed thitawsuit after he was termated from employment as a
certified nurse aide (CNA) in an adult care honidaintiff asserts claims against the care home
owner, Reed’'s Cove Healthcare Services, Ld/6/a Avita (“Avita”), the care home manager,
Axiom Healthcare Services, LLCA%Xiom”), Tim Keck, in his offcial capacity as Secretary of
the Kansas Department for Aging and Dis&piBervices (‘KDADS”), and the following KDADS

employees: Audrey Sunderraj, Carol Shiffelbe@hristan Rose, Teresa Fortney, and Treva
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Banuelos: The KDADS Defendants have filed raotion for summary judgment based on
standing, qualified immunity,ral Eleventh Amendment immunityPlaintiff filed a response to
Defendant Rose’s motion. He also filedrmtion to defer ruling on the remaining KDADS
Defendants’ summary judgment motion under Fddeude of Civil Procedure 56(d) (Doc. 119),
which is currently pending before the Court. Hur reasons identified lmsv, the Court denies
Plaintiff's motion.

l. Factual and Procedural Background?

Plaintiff began working as a CNA for Avita January 2014. In July 2014, an elderly
female resident alleged that a male employee #gxalused her. Plaintiff contends that the
resident previously requested only female mnufset Avita repeatedlysaigned Plaintiff to care
for her. Avita investigated the abuse allegations but determined that the complaints were
unsubstantiated.

The State disagreed, and on Jull, 2014, KDADS Defendants Rose, Fortney, and
Banuelos visited Avita to investigate the abuse allegations. KDADS Defendants Sunderraj and
Shiffelbein supervised Rose, FortneyndaBanuelos in the investigation. The KDADS
investigators determined that Avita failed to imnagely report a resident’s allegation of abuse,
failed to thoroughly investigate the allegation, faledsubmit the results of the investigation to

KDADS, and failed to protect atesidents from potential abugering the investigation. The

! Defendant Keck and the other KDADS employees weaamed in this lawsuit will be referred to as the
“KDADS Defendants.”

2 The information recited in this section is taken from the pleadings and the parties’ summary judgment
briefing. This background information should not be construed as judicial findings or factuaiidations.



KDADS investigators further determined thAwita’s noncompliance posed an immediate
jeopardy to the health and safetits residents.

During the KDADS investigation, Avita suspded and later terminated Plaintiff's
employment. Plaintiff filed this lawsuit oNovember 3, 2015, against Avita, Axiom, and the
KDADS Defendants asserting multiple claims. Plaintiff filed an Amended Complaint in
September 2016, in which he alleges that Aviszrininated against hiclue to his race, Kenyan
national origin, and gender in violation of Titldl. He also alleges that Avita and Axiom
discriminated against him in violation of 428JC. § 1981 when they did not reassign him away
from the resident after he allegation, when thiglynot inform him of or permit him to respond to
the resident’s allegation, and when they suspaiade terminated his employment because of his
race and Kenyan national origin. Plaintiff allegbat the KDADS Defenads deprived him of
his constitutional rights to dysrocess and equal protection itnydergoing a sham investigation
and falsely naming him as an abuser withoutrgjyiim an opportunity teespond in violation of
42 U.S.C. §1983. Finally, &htiff also brings a state law claifor the tort of outrage against all
Defendants except Defendant Keck.

On June 6, 2017, the KDADS Defendantsdilemotion for summarpdgment asserting
the defenses of standing, qualified immunityd &leventh Amendment immunity and a motion
to stay discovery. Because the motions widesl on the eve of the previously scheduled
depositions of Defendants Rose &uhderraj, as well as the depasits of an Avita representative
and an Axiom representative, the Court deniedrtbgon to stay discovery. On July 28, the Court
entered a revised scheduling order stating tleahew discovery couldccur until the parties
underwent mediation. That same day, Pldiriiéd a motion to déer ruling on the KDADS

Defendants’ summary judgmembotion, arguing that the giesitive motion was premature
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because only two of the Defendants (Sunderraj and Rose) had been deposed as of that date and
because not all relevant documents had beeatupenl by KDADS. Plaintiff also filed a response
to Defendant Rose’s summanydgment motion. On SeptembEt, the parties unsuccessfully
mediated the case. More than two montkerJaon November 22, the KDADS Defendants again
moved to stay discovery pendititge Court’s decision on Plaintiff’Rule 56(d) motion and their
dispositive motion. The Court granted the motiarto the taking of any depositions. The Court
denied the motion as to the disery issued to Avita and Axiorind any third-party subpoenas.
And, pursuant to the pi#es’ agreement, the Court erdd an order muiring the KDADS
Defendants to respond to certain requests for production of documents issued by Plaintiff.
. Legal Standard

Rule 56(d) allows a party to requesfateal on a summary judgment decision pending
additional discovery. Under this rule, if t non-moving party demonstratey affidavit, that it
cannot present facts essentiajustify its opposition, “the counnay: (1) defer considering the
motion or deny it; (2) allow time to obtain affidaviis declarations or ttake discovery; or (3)
issue any other appropriate ordér.”

The Tenth Circuit imposes four requirements on a party seeking relief under Rule 56(d).
The party “must specify (1) the probable faotst available, (2) why those facts cannot be

presented currently, (3) what steps have been taken to obtain these facts, and (4) how additional

3 Fed. R. Civ. P. 56(d).
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time will enable [the party] to obtain thosacfs and rebut the motidar summary judgment®”
This is not a high burden, and affidavits submitted under the rule “are entitled to liberal treatment
unless they are dilatory or meritle$s However, when a summary judgment motion is based on
gualified immunity, the party’s affidavit mustlso “demonstrate aoaonection between the
information he would seek in discovery and Hadidity of the [defendant’s] qualified immunity
assertion.” The decision to grant an opposing patyequest under Rule 56(d) is within the
Court’s discretiolf.
1. Analysis

Plaintiff's primary argument as tohy the Court should defer ruling on the KDADS
Defendants’ summary judgment tiam is that the motion is premature because only two of the
KDADS Defendants have been deposed. Plaint#fms that without additional discovery, he
cannot present facts essential to respondinthéosummary judgment motion. Plaintiff has
attached an affidavit from couglsregarding the specific additidndiscovery that he claims he
needs.

Standing alone, Plaintiff's couels affidavit is wholly inadegate. The affidavit consists

of five short paragraphs. Only one of those geaphs substantively adeises Plaintiff’s motion,

5 Gutierrez v. Cobos, 841 F.3d 895, 908 (10th Cir. 2016) (quotiBigch v. Polaris Indus., Inc., 812 F.3d
1238, 1249 (10th Cir. 2015)) (alternation in originaljhe Court will refer to these four factors as “tBetierrez
factors.”

6 Jones v. City & Cty. of Denver, Colo., 854 F.2d 1206, 1210 (10th Cir. 1988) (citiRatty Precision v.
Brown & Sharpe Mfg. Co., 742 F.2d 1260, 1264 (10th Cir. 1984)).

7 Gutierrez, 841 F.3d at 908 (quotingewis v. City of Ft. Collins, 903 F.2d 752, 754 (10th Cir. 1990))
(alteration in original).

8Harlan v. United Fire & Cas. Co., 2015 WL 4617399, at *2 (D. Kan. 2015).



stating: “Based on the four dejtiens which plaintiff has takemhus far, plaintiff needs the
opportunity to take the depositions of defendadthiffelbein, Fortney, Banuelos, and Keck in
order to properly respond to their summargigment motion, as well as the summary judgment
motion of defendant Sunderraj.” This conclusostesnent is not sufficierib satisfy Plaintiff’s
burden under Rule 56(d).

Plaintiffs memorandum in support of his Bu56(d) motion contains more extensive
argument as to why the Court should grant his Ba@{e) motion. But, even taking this discussion
into consideration, deferral under Rule 56(d) is not warranted in this Rase56(d) “is designed
to safeguard against a premature orronjlent grant of summary judgmert.’While Plaintiff
claims that he “cannot presentfa at this time essential to making a response to their motion,”
the Court disagrees. Plaintiff's response inagijion to Defendant Rose’s motion for summary
judgment demonstrates that he has the necedsavery to adequately respond in opposition to
the remaining KDADS Defendants’ motion. The faptesented in that response are more than
adequate to address the standing and immangyments in the remaining KDADS Defendants’
motion. Thus, this is not a case in which addaiafiscovery would prevent a premature grant or
denial of summary judgment.

Plaintiffs memorandum also does not satisfy the fButierrez factors. Plaintiff only
vaguely identifies the probable facts availableefdeposes the remaining KDADS Defendants.
As to Defendants Shiffelbein, Fortney, and Banudiessimply states th#teir depositions “will

provide facts regarding their involvementtire finding made by Rose and Sunderraj which was

® Crumpley v. Associated Wholesale Grocers, Inc., 2017 WL 1364839, at *8 (D. Kan. 2017) (citiRgsternak
v. Lear Petroleum Expl., Inc., 790 F.2d 828, 833 (10th Cir. 1986)).



conveyed to Avita indicating thBfaintiff Odhuno had ‘abused’ an Aa resident.” This statement
does not explaihow specific information isessential to opposing the KDADS Defendants’
qualified immunity defens¥. Plaintiff also does not explain how the deposition of Defendant
Keck would enable him to respond to Defenddetk’s motion. Plaintiff briefly states that
Defendant Keck’s deposition “will provide factregarding ongoing violans of plaintiff's
constitutional rights andis entittement to injunctive relief pursuant Ex Parte Young.”
Defendant Keck, however, asseintshis motion that he is entitled to Eleventh Amendment
immunity, and his argument largglyesents a legal question as taetiter the relief Plaintiff seeks

is allowed under thé&x Parte Young doctrine or another exception to Eleventh Amendment
immunity.

Finally, Plaintiff claims that additional timeill enable the necessary discovery. Plaintiff
argues that because Judge Birzer extendedisicevery cut-off date to December 29, 2017, he
would have been able to depose the remaikiDgDS Defendants before that date. The Court
recognizes that Plaintiff only daabout two months to serve discovery on the KDADS Defendants
after the parties mediated the case and befer&KEPADS Defendants filetheir second motion to
stay discovery on November 22. But, based ondberd before the Court, Plaintiff did not seek
to depose any of the KDADS Defendants during freatod. Instead, he only issued additional
requests for production of documents to them.

This case has been litigatéat over two years.The parties have enged in substantial

discovery, and Plaintiff has depakfour witnesses, includingvo of the KDADS Defendants.

10 See Gutierrez, 841 F.3d at 909 (denying the plaintiffs’ Rule 56(d) motion because the plaintiffs did not
“explain how specific information wasssential to their summary judgment opposition.”).



Moreover, Plaintiff has used this discoveny oppose Defendant Rose’s motion for summary
judgment. The Court does not see why PlHimtannot use this evidence for the remaining
KDADS Defendants’ motion. Accordingly, Plaifits Rule 56(d) motioris denied.

IT ISTHEREFORE ORDERED that Plaintiff's Motion to Defer Ruling on the Summary
Judgment Motion filed by Defendants Sunderrajff8lbien, Fortney, Banuelos, and Keck (Doc.
119) isDENIED. Plaintiff must respond to the KDADBefendants’ summary judgment motion
within 21 days of the date of this Ordér.

IT 1SSO ORDERED.

Dated this 30 day of March, 2018.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE

11 plaintiff obviously does not need respond to Defendant Rose’s matbecause he has already done so.



