hibu Inc. v. Peck Doc. 249

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

hibuINC., )

Haintiff, ))
V. ; Casé&o. 16-cv-1055-JTM-TJJ
CHAD PECK, ))

Defendant. ))

MEMORANDUM AND ORDER

This matter is before the Court on Defendahad Peck’s Motion for Sanctions and to
Compel hibu to Produce a Corpte Representative for Depositi(ECF No. 241). Defendant
asks the Court to impose sanctions on Plaifaifits failure to produce Angie Corcoran for a
properly noticed Rule 30(b)(@)eposition, compel Plaintiff tproduce a Rule 30(b)(6) deponent
for a replacement deposition, and extend the deadline for dispositive motions until ten days after
the replacement deposition. On July 24, 2017pmmection with the previously scheduled Final
Pretrial Conference, the undeysed Magistrate Judge conductedin-person hearing on the
motion and issued an oral ruling denying the onati The ruling, which was stated on the record,
is memorialized as set forth below.

l. Relevant Background

The Court will not repeat the entire factual history related to Ms. Corcoran’s scheduled
deposition, as it is not relevantttee Court’s ruling. Sffice it to say that as with many of the
depositions in this case, this Rule 30(b)(6igeee’s deposition wastsand rescheduled more
than once. Ultimately, counsel agreed it waiake place on July 13, 2017 in Cedar Rapids,
lowa. Ms. Corcoran appeared on that date alaitty Patrick L. Kenney and Plaintiff's in-house

counsel. Eric F. Leon appeared alone on behalf of Defendant.
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Until Mr. Leon arrived, Mr. Kenney had beerpecting Lynn D. Preheim to conduct the
deposition on behalf of Defendant. Counsel apgbrapoke before going on the record to state
their respective positions, following which counaetl Ms. Corcoran left without swearing her as
a witness or beginng the deposition.

The record opens with Mr. Leon stating he tradeled from New York to take the noticed
deposition of Ms. Corcoran as a 30(b)(6) witnesBlafntiff, and he was prepared to do so. He
related his understaing that Plaintiff had agreed togoluce her, but that Mr. Kenney was now
refusing to go forward with the deposition. Menney stated he had scheduled the deposition
with Mr. Preheim and Travis Quick of Stinsondrerd Street well befor@r. Leon reentered his
appearance in the case on Julyith the understanding and repretsgion that either Mr. Preheim
or Mr. Quick would take the deposition and with knowledge Mr. Leon would be reentering the
case. Mr. Kenney noted that Mr. Leon had prasly entered his appearance in this case while
with Kirkland & Ellis, but withdrew after Plairfiraised the issue of conflict of interest. Mr.
Kenney stated his position that Mr. Leorsieeen imputed with knowledge of prior
representations that his prior firm had involvingiBtiff, resulting in a conflict of interest which
precludes Mr. Leon from taking depositions in this case.

The following day, Mr. Quick sent Plaiffts counsel an email which includes the
following sentence relating to Ms. Corcoran’gdsition: “Unless hibu immediately volunteers
dates for a replacement deposition for next weekntemd to seek to compel it and recover all

associated expenses through motion practice tieokir the near future®

1 All references to the deposition record arénethree-page transcript (ECF No. 242-4).

2 ECF No. 242-5 at 2.



During the hearing, the Court learned tt@insel had no further communication regarding
rescheduling Ms. Corcoran’s deposition.
. Analysisand Ruling

At the beginning of the heag, the Court noted that attiCourt’s urging, counsel had
conferred immediately prior to appedy on the record in an effort tesolve the issues raised in
the motion. Counsel advised t@eurt they were unable to do, and the hearing commenced.

As the record reflects, ti@ourt directed numerous questidoounsel before explaining
the Court’s analysis and issuiag oral ruling. While the followag passages are written in the
present tense, except for citations they repeatrientihe Court made in open court on the record.

The Court finds counsel for Defendant faitecconfer or make a reasonable effort to
confer with Plaintiff's counsdbefore filing this motion as reqeid by D. Kan. R. 37.2, but this
finding is not the basis for the Court’s rulingnstead, the Court deniéise motion on the ground
that the deposition of Angie Corcoran wabextuled for July 13, 2017, the day after discovery
closed in this case.

This case is operating on a Fifth Amended Scheduling Order entered on April 28, 2017,
which extended the close of discovery from June 12 to July 12, 2017. As the original Scheduling
Order points out, “[a]ll discovery must be commenoederved in time to be completed by” the
deadline®  And in two recent conferences, the Cous teiterated the import of this deadline.

First, following a June 6, 2017 conferenttee Court’s memoriatied ruling includes the
sentence: “The July 12, 2017 discovery deadline remains in place. The Court will not further

extend the discovery deadline. If the partiesode to conduct additional discovery by mutual

3 ECF No. 170.

4 ECF No. 13 at 5.



agreement after July 12, 2017, the Court will noaba&ilable to resolve any disputes that arise
during the course of such extended discov@ry3econd, during a July 6, 2017 telephone
conference (and memorialized in the Court’s nemnsheet from that conference) concerning yet
another deposition dispute, the Court “reiterdied the July 12, 2017 discovery deadline remains
in place and, absent further order, the Court matl assist the parties in resolving disputes that
may arise with regard to any discovery timeytually agree toanduct after July 12, 2017.”

A clearly established rule makes the Caunavailable to resolve sputes arising from
discovery the parties agreedonduct after the discovery deadlihas passed, as evidenced by the
following language contained in the formeRral Order used in this district:

Unopposed discovery may continue after tleadline for completion of discovery

so long as it does not delay the briefioigor ruling on dispositive motions or

other pretrial preparations. Althgln discovery may be conducted beyond the

deadline for completion of discovery if all parties are in agreement to do so, under

these circumstances the court will not deilable to resolve any disputes that

arise during the course of such extended discovery

Given multiple amendments to the Scheduling Order, a July 26, 2017 deadline for filing
dispositive motions, and repeated extensionsabus deadlines in iicase, along with the
Court’s admonishment it would not supervisscdivery conducted afténe discovery deadline,
Defendant’s motion comes too latdt is also inconsistent with a well-established rule of this
district. But although the Court denig® motion, it does so without prejudicéf Judge
Marten’s order on Peck’s Rule 8J(1) Motion to Strike hibu ExpeSteve Browne’s Lost Profits

Opinion (ECF No. 212) includes a ruling that p#snbefendant to conduct additional discovery

or delays the trial date, Defendanay re-file the instant motion.

® ECF No. 202 at 7.

® ECF No. 223.



IT ISTHEREFORE ORDERED that Defendant Chad Peck’s Motion for Sanctions and
to Compel hibu to Produce a Corporate Reprasiee for Deposition (ECF No. 241) is denied
without prejudice as set forth herein.

Dated this 25th day of July, 2017, at Kansas City, Kansas.

g TeresaJ. James

Teresa J. James
U.S.MagistrateJudge




