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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ASHLEY M. BARNES,

Plaintiff,

VS. Case No. 16-1281-EFM-GLR

ST. FRANCIS COMMUNITY SERVICES
and CHRIS DOLPH,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Ashley Barnes asserts seven misiagainst Defendants St. Francis Community
Services (“St. Francis”) and Chris Dolph. Beshchildren were removed from her home, and
she sought to reintegrate them into her home.Fi@incis, a corporatiotinat contracts with the
state of Kansas, provides fosta&re, adoption, and family presetioa/reintegration programs.
Dolph, a former employee of St. Francis, vigarnes’ caseworker. Dolph allegedly sexually
harassed Barnes and threatenedrdmoval of her kids from hgermanent custody if she did
not comply with his requests.

Barnes brings seven claims, includingeth federal claims brought under 42 U.S.C.
§ 1983 and four state law claim§t. Francis now seeks dismissal of the federal claims because
it asserts that it was not acting under color of dtateand that Barnes fails to allege sufficient

facts to state a cause of action against St. FraigtisErancis also contenttsat two of the state
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law claims fail to adequately allege a claimaimgt it. Because the Court finds that Barnes
adequately alleges sufficient fadb support some of her claims, but not all of them, the Court
denies in part and grantspart St. Francis’ Motin to Dismiss (Doc. 11).
l. Factual and Procedural Background®

Barnes resides in Sedgwick County, Kansas. In 2014, Barnes children were removed
from her home. Barnes wanted her children bacldl began a series of steps to have them
reintegrated into her home. The state coudemd her to work wittst. Francis, a Kansas
corporation, in the reintegrati process. Since July 1, 2013, Btancis has contracted with the
state of Kansas to operate its foster catteption, and family preservation programs for Wichita
and western Kansas. The state of Kansasridescits relationship with St. Francis in the
following way:

Kansas contracts with private agencieat thre responsible for providing foster

care and reintegration services includeage planning, placement, life skills and

foster parent recruitment and training...DCF social worker are responsible to

monitor the safety and well-being of tbkildren who are in foster homes and the

progress the children are making towarchbeable to return to their family home

or find another permanent home.
Before the privatization of these servicegsi duties were performed by the state.

One of Barnes’ assigned case workers fronF&incis was Dolph. He is now a former
employee of St. Francis, but throughout the tiohghe allegatns in the Complaint, he was
acting within the course and scope of his eyplent with St. Francis. The state court and

Dolph told Barnes that Dolphauld have a role in having hehildren returned. Barnes was

instructed to follow the courtmstructions and communicate freaqug with Dolph, and that she

! The facts are taken from the Complaint and are stated in the lightfamosable to Plaintiff, the non-
moving party.



must allow Dolph to come to her home. Plolcould write reports regarding Barnes upon which
the court relied, and Dolph could orderrBas to do tasks or take drug tests.

Dolph would show up at Barnes’ home unanreashand alone. He ordered Barnes to do
things for his personal sexual gfigation by threatemg her with the power he had over her.
When they were alone, he touched her inappatglsi by grabbing her ribend waist. He also
sat close to her on the cduand stroked her hair.

Dolph contacted Barnes by text message ensdime phone that he used to work at St.
Francis. He suggested that trghower together. He also sém@r at least tow nude photos of
himself and other texts that werexgal in nature. Dolph told Barnes to “give me some or | will
take the kids,” which frightened Barnes.

In addition, Dolph told Bams to send sexually charged texind pictures to him. He
told her that if she told anyonbe would show them her texts and she would look “sick and
crazy.” Barnes felt “nasty and disgusting,”ttalne did as Dolph instructed because she was
afraid of losing her kids. Finally, Dolph told Bees that if she told anybody about his behavior,
“things would happen,” and he would be sure her kids were taken away permanently.

St. Francis received several complaints about Dolph, including that he was unfair, that he
favored attractive female clients, that he wasangbod social worker, and that he did not follow
rules. When Dolph met with Barnes in frontaiher St. Francis employees, he would sit close
to her, touch her arms, and rub her backe dther employees did not stop this behavior.

St. Francis knew or shouldave known that Dolph hatbeen disciplined and/or
terminated from his previous social wokbjfor sexual misconduct issues. St. Francis did not

monitor Dolph’s communications with Barnes. dddition, St. Francishigh levels of turnover



and chronic short staffing led to inadequat@esuision and one-on-ongsits that were not
monitored.

Barnes filed her Complaint on July 8, 2016daasserts seven claims. Her first three
claims are brought under 42 U.S&1983 against both Strancis and DolphShe alleges that
Defendants acted under color of state law andtkiegt violated her right (1) to equal protection,
(2) to be free from unreasonablexssh and seizure, and (3) to stalpdive due process. She also
brings two state law claims against both Starfeis and Dolph for the tort of outrage and
invasion of privacy. Finally, €hbrings two state law claimagainst only St. Francis for
negligence and negligent inflion of emotional distress.

St. Francis has filed a Motion to Dismfsst seeks dismissal of the federal claims on the
basis that (1) it was not acting under color of state law, (2) the facts do not state a cause of
action, and (3) it is entitled to glifeed immunity. St. Francis argsehat if the federal claims
are dismissed, the Court should dismiss the remgistiate law claims because the Court will not
have jurisdiction. Alternatively, even if the Codoes not dismiss the federal claims, St. Francis
argues that the outrage and invasion of privaaymd must be dismissed because the facts, as
alleged, do not support a vicariouadility claim against it.

. L egal Standard

Under Federal Rule of Civil Procedure 12(B)@® defendant may move for dismissal of

any claim for which the plaintiff has failed &tate a claim upon whictelief can be granted.

Upon such motion, the court must decide “whethercomplaint containgnough facts to state

2 Defendant Dolph was served on September 10, 2016, but he has not filed an Answer or any responsive
pleading.

3 Fed. R. Civ. P. 12(b)(6).



a claim to relief that is plausible on its face® 'A claim is facially plausible if the plaintiff
pleads facts sufficient for the court to reasonabligrithat the defendant is liable for the alleged
misconduct. The plausibility standard reflects thejurement in Rule 8 #t pleadings provide
defendants with fair notice of the naturetloé claims as well as the grounds upon which each
claim rest€ Under Rule 12(b)(6), the court must accept as true all faatiegations in the
complaint, but need not afford suatpresumption to legal conclusichd/iewing the complaint
in this manner, the court must decide whetherpllaetiff's allegations gre rise to more than
speculative possibiliti€%. If the allegations in the complaiare “so general that they encompass
a wide swath of conduct, much of it innocengrtithe plaintiffs ‘have not nudged their claims
across the line from conceivable to plausiblg.’ ”
[11.  Analysis

A. Federal Claims

Barnes brings three claims under 42 U.S8C1983. The first is an equal protection
claim, the second is an unreasonable search @andeelaim, and the third is a substantive due
process claim. St. Francis seeks the dismisstilesie federal claims for several reasons. First,

St. Francis contends thitis a private entity and was nottiag) under color of state law. Next,

“ Ridge at Red Hawk, LLC v. Schneid4®3 F.3d 1174, 1177 (10th Cir. 2007) (quotBejl Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)}ee also Ashcroft v. Iqhd866 U.S. 662, 678 (2009).

® Igbal, 566 U.S. at 678 (citinfwombly 550 U.S. at 556).

® See Robbins v. Oklahop&l9 F.3d 1242, 1248 (10th Cir. 2008) (internal citations omitsed)alsd-ed.
R. Civ. P. 8(a)(2) (“A pleading thatates a claim for relief must contairshort and plain statement of the claim
showing that the pleader is entitled to relief.”).

" |gbal, 556 U.S. at 678-79.

8 See idat 678. (“The plausibility standard is not akin to a ‘probability requirement,” but it asks for more
than a sheer possibility that a defendant has acted unlawfully.”).

° Robbins 519 F.3d at 1247 (quotifigvombly 550 U.S. at 570).



St. Francis argues that Barnekegés insufficient facts to state a claim against it. Finally, St.
Francis briefly asserts that it istéled to qualified immunity.

1. Whether Barnes Alleged that St. FeaActed under Color of State Law

St. Francis first argues that it is a private tgrdind that the allegations are insufficient to
establish that it was acting umdeolor of state law. All of the 8§ 1983 claims require an
allegation of a “violation of a right secured by the Constitution and laws of the United States”
and “that the alleged deprivation was committgda person acting under color of state lafv.”
In determining whether a private actor is actimgler the color of state law, the Tenth Circuit
has articulated four testS. These include the public functiomexus, symbiotic relationship, and
joint action tests? A plaintiff does not have to meet &flur tests but rather only one. Under
any one of these tests, however, “the conducyetlly causing the deprivah of a federal right
must be fairly attributable to the Stafg.”

The public function test coiters whether the private g is performing “a function
traditionally exclusively reserved to the Stat&s.lt is an “arduous standard” to me&t.Very
few functions have been resedto the state exclusivel§.

The nexus test is met when a plaintiff catablsh that “there is a sufficiently close

nexus between the government and the challengeduct such that the conduct may be fairly

19 Hall v. Witteman584 F.3d 859, 864 (10th Cir. 2009) (quotation marks and citation omitted).
1 Johnson v. Rodrigue293 F.3d 1196, 1202 (10th Cir. 2002).

21d.

31d. at 1203 (internal quotation marks and citation omitted).

141d. (citation omitted).

.

189,



treated as that of the State itsélf. Generally, only when the state has exercised coercive power,
or given significant encouragement to the priyadety, will the state be haccountable for the
private party’s conduct under this té%t.

With respect to the symbiotic relationship tebe question is whether the state “has so
insinuated itself into a position of interdependence with a private party that it must be recognized
as a joint participant in the challenged activity. This test has also been read narraifly.

Under the joint action test, the Court mushsider “whether state officials and private
parties have acted in concert in effecting a particular deprivation of constitutional figftae
inquiry is not concerned with a “long-termténdependence betweeretistate and a private
entity” but rather considers the individual actfén‘[M]ere acquiescence of a state official in the
actions of a private party is not sufficiefit.”

St. Francis argues that under any one of tle &pplicable tests, it was not acting under
color of state law. Barnes disagrees and arthegswith the exception ahe nexus test, each
test can be met. Barnes’ primary argument is that the public function test has been alleged
because St. Francis was a participant in dbeision of whether Barnes’ children should be

returned to her home or whether Barnes’ pailenights should be permanently severed.

" Gallagher v. Neil Young Freedom Concet® F.3d 1442, 1448 (10th Cir. 1995) (quotation marks and
citation omitted).

#1d.

191d. at 1451 (internal quotation marks and citations omitted).
2.

21 Johnson 293 F.3d at 1205 (citation omitted).

2 Gallagher, 49 F.3d at 1453.

Zd.



However, Barnes also asserts that the symbiodttioaship test is met because St. Francis is so
entwined with the state that.Sfrancis’ actions should be cahsred state actions. Finally,
Barnes states that the joint action test is neeabse St. Francis and the state were jointly acting
to determine whether Bagg’ children should be retued to Barnes.

At this point, the Court must look at thdegjations in the Complaint to see whether
Barnes has sufficiently alleged that Btancis was acting undeplor of state lavé® Although
Barnes’ allegations are somewhat sparse, sheaHaw allegations that broadly state that St.
Francis was performing a function traditionally penfied by the state. Specifically, she alleges
that St. Francis and Dolph wenavolved in the decision-makg process of whether Barnes’
children may be permanently removed from her hinShe states thatettourt ordered her to
work with St. Francis in the reintegration procassl that the court told her that St. Francis and
Dolph would play a role in having her children reied. Barnes allegesahDolph told her that
if she did not comply with Dph’s requests that he would madare her kids were taken away
“for good” and that Dolph told her to “gdvme some or | will take the kids.”

Defendant argues that the public functiostteannot be met because courts have
generally found that the care ofsfer children and adoption serviais not fall within the power

of the state. Although that camition is correct, the distinctiohere is that Barnes is not

24 pPlaintiff's response raised numerous allegatior$amts” that were not included in her Complaint. For
instance, Plaintiff relies on a handbook from the Kamsgsartment for Children aridamilies (“DCF”) to explain
the relationship between DCF and St. Francis. In addtaintiff cites to (and attaches) the contract between St.
Francis and DCF to bolster several other arguments. These facts were not presented in het,GomplerCourt
cannot add facts that are not there. In additionnfffadid not file a motion seeking leaving to amend her
complaint.

% There are no allegations that St. Francis and Dolph were involved in the initial decision removing
Plaintiff's children from the home, but there are allegatithias Dolph and St. Franamould be involved in making
the determination of whether the children would be permanently removed from her custoki. pairit, the Court
must consider the factual allegations in the Complaittugsand in the light most favorable to Plaintiff.



discussing foster and adoption services by F8ancis but rather her custody rights to her
children. She alleges that St. Francis and Dulphld participate in the decision of whether her
children would be permanently removed frdmer home. Indeed, she alleges that Dolph
threatened the permanent removal of her childfrehe did not comply with his requests. The
removal of a child from the custoay a biological parent is aifiction traditionally reserved to
the staté® Thus, the Court finds that Barnesshplausibly alleged that St. Francis was
performing a public function and may be comesetl a state actor for purposes of her § 1983
claims.

2. Whether Sufficient Facts wefdleged against St. Francis

St. Francis also argues that the § 1983 clahnaaild be dismissed because Barnes alleges
insufficient facts. In general, St. Francisserts that Barnes does not adequately allege
supervisor or employer liability with regard to all three claims brought under § 1983 because she
does not allege “personal direction” or “@ak knowledge and acquiesceti on behalf of St.
Francis. In addition, St. Framsciargues that Barnes fails state sufficient facts regarding
Dolph’s behavior as to her search and@® and substantivdue process claims.

a. St. Francis’ Liability

St. Francis contends that Barnes onlyseas conclusory phrases of “deliberate
indifference” and “gross neglect” against it dads to include any specific allegations relating
to St. Francis’ role in the constitutional violat® St. Francis directsishCourt’s attention to
Woodward v. City of Worland a Tenth Circuit case. Woodward the Tenth Circuit stated

that to establish supervisor liability und8r 1983, there must be “allegations of personal

% gee, e.gK.S.A. § 38-2201 et seq.

27977 F.2d 1392 (10th Cir. 1992).



direction or of actual kmwledge and acquiescenc®.’St. Francis contendkat the allegations in
this case are the same type dégdtions that the Tenth Circu@idnd conclusory ithat case. In
that case, however, the Tenth Qitcconsidered the allegations as they related to the plaintiffs’
evidencebecause the case had proceeded to summary judgiméndeed, the Tenth Circuit
recited some of the defendants’ evidence Wt contrary to the gintiffs’ allegations>

Here, Barnes does not allege personal tloedut she does adedaly allege knowledge
and acquiescence. She alleges that St. Framass deliberately indifferent to Barnes by
understaffing and failing to supervise its caseworkers, including Dolph. She also alleges that St.
Francis was deliberately indiffexein hiring Dolph because knew that Dolph had previous
performance and/or sexual misconduct issueshaed him anyway. More specifically, Barnes
alleges that St. Francis received complaints abalph but still failed to monitor or supervise
him. An employing entity may be held liable under § 1983 if supervisory employees “knew of
the sexual harassment and fdil® take actio to end it.*! In addition, “fhe failure to
investigate could be considered acquiescence to the harasdmatiis, although Barnes does

not specifically identify the supervisory employa®d her allegations are somewhat cursory, she

28 |d. at 1400 (quotation marks and citation omittexde also Lankford v. City of Hobait3 F.3d 283, 287
(10th Cir. 1996) (stating that a municipality may be folialle if there is actual knowledge and acquiescence of an
employee’s misbehavior). In this case, St. Francis is the entity.

*Woodward 977 F.2d at 1398-99.

¥1d.

3L Farris v. Bd. of Cty. Commr’s of Wyandotte Cty., K824 F. Supp 1041, 1049 (D. Kan. 1996)

32)d.

-10-



adequately alleges that St. Feenhad knowledge and acquiescedhia discriminatory treatment
toward her?
b. Equal Protection Claim
St. Francis concedes that Barnes may haleged an equal ptection claim against
Dolph but argues that she does not allege suffieets as to St. Francis’ role. As noted above,
however, the Court finds thatlthough Barnes’ allegations earsomewhat cursory, she has
adequately alleged knowledge amtuiescence on behalf of St. Fe@n Thus, the Court denies
St. Francis’ motion with igard to this claim.
c. Search and Seizure Claim
As to Barnes’ unreasonable search and seizlaim, St. Francis contends that Barnes
does not allege an actionable claim because she miuteallege a search or seizure. Barnes
contends that an unreasonabdarsh and seizure occurred whHealph forced Barnes to send
nude photographs to him and because he hadsdtoeher medical, social, and psychological
history. Barnes states that St. Francis wassiyonegligent and deliberately indifferent to the

potential injury. The Fourth Amendment prdagemdividuals from unreasonable searches and

3 In this case, it appears that St. Francis is éh@loying entity—similar to a municipality/county.
Although pursuing a claim on the basis of supervisory liability is one way to establish liability against the
municipality, there is another avenue. To establish lighélgainst a municipality and/or county, a plaintiff may
demonstrate that an official [y or custom caused the injurchneider v. City of Grand Junction Police Dep't
717 F.3d 760, 769-70 (10th Cir. 2013ge also Monell v. Dep'’t of Soc. Serv&36 U.S. 658, 691 (1978). “A
challenged practice may be deemed an official policy or custom for § 1983 municipal-liability purposes if it is a
formally promulgated policy, a well-settled custom or practice, a final decision by a municipal policymaker, or
deliberately indifferent training or supervisioisthneider717 F.3d at 770.

In Plaintiff's response to St. Francis’ Motion to Diss) she states that Sfrancis had a custom of
inadequate training and understaffing. She also vaguely discusses policies and customs of St. Francis. These
arguments make it appear that she is attempting to impose liability on St. Francis through an official policy, practice,
or custom. Yet, these allegations are not in her Canida she does not specifically identify any policy, custom,
or practice. Thus, the Court finds that she does not allege in her Complaint that St. Francis had a policy or custom
that caused her injury.

-11-



seizures? “The Fourth Amendment prohibition aigst unreasonable search and seizure is
implicated when there is some meaningful intehee with an individu& possessory interests
in his property.®® Here, Barnes’ facts do not plausibly susjglat a search or seizure occurred.
Thus, Barnes fails to adequately allege a § 198Bn on the basis of an unreasonable search or
seizure.

d. Substantive Due Process Claim

Finally, St. Francis contends that Barnessf&il allege a substantive due process claim
because there are no allegationsgsio the level required for a substantive due process claim.
St. Francis also contends that even if thegaliens were to supportsaibstantive due process
claim against Dolph, Barnes does not set forth gefiicallegations to support a claim against St.
Francis because there are no gdlons that it participatedr acquiesced in the conduct of
Dolph.

“Substantive due process arises from the Fourteenth Amendment’s protections against
governmental deprivations ‘wibut due process of law.”*® There are “two strands of the
substantive due process doctrifie.“One strand protects andividual’s fundamental liberty
interests, while the other protecagainst the exercise of govewntal power that shocks the

conscience® The Tenth Circuit has instructed loweourts to consider a substantive due

34U.S. Const. amend. IV.

% Marcus v. McCollum394 F.3d 813, 818 (10th Cir. 2004) (internal quotations marks and citations
omitted).

% Williams v. Berney519 F.3d 1216, 1220 (10th Cir. 2008) (citing U.S. Const. amend. XIV, § 1).
¥ Seegmiller v. LaVerkin Cip28 F.3d 762, 767 (10th Cir. 2008).

®d.

-12-



process claim under both straridslf, however, “one strand ishelly inapt, then a court need
not waste much time analyzing the claim under that framew8rk.”

When considering whether a substantive due process claim has been stated under the
“fundamental rights” strand, a plaifitmust “both (1) carefully destbe the right and its scope;
and (2) show how the right as described fits within the Constitution’s notions of ordered
liberty.”* Fundamental liberty interests generalljate to marriage, family, procreation, and
bodily integrity?® In the parties’ briefing, they focus on the second strand of a substantive due
process claim without discussing the first strarichus, the Court will similarly focus on this
aspect.

With regard to the second strand of subtt@ due process, it “is concerned with
preventing government officials fmo abusing their power, or employing it as an instrument of
oppression® The standard when considering thisnduct is “whether the challenged
government action would shock the conscience of federal judge®ifily the most egregious
conduct will rise to a constitutional violatidn.

Barnes’ allegations with gard to this claim are éemely sparse. Although she

incorporates all of the allegations in her Complashe only alleges two facts. First, she alleges

3 d. at 769.
40)d.
1d.

“2 Abeyta ex rel. Martinez v. Charvalley Indep. Sch. Dist. No. 197 F.3d 1253, 1257 (10th Cir. 1996)
(citation omitted).

3 Seegmiller528 F.3d at 767 (internal quotation marks and citation omitted).

“4 Tonkovich v. Kan. Bd. of Regeni$9 F.3d 504, 528 (10th Cir. 1998) (quotation marks and citations
omitted).

4Swilliams 519 F.3d at 1220.

-13-



that “Dolph intentionally discriminated againBlaintiff because of her sex while acting under
color of state law, which violates her right doie process.” Next, “St. Francis’'s deliberate
indifference and gross negligence allowed Dolpkitdate Plaintiff's rightto due process.” As
noted above, a fundamental substantive duegs® violation generally relates to marriage,
family, procreation, and bodily integrify. Barnes’ allegations that Dolph discriminated against
because of her sex do not fall into theseg@ies. Thus, she fails to state a claim.

Furthermore, to the extent that she isgbly attempting to assert a substantive due
process claim on the basis of bodiihtegrity, her claim would faft’ St. Francis argues that
there are no allegations of sekaasault or physical touching 8arnes that would rise to the
level required for a substantive dpeocess claim. St. Francis argues that the allegations in this
case are similar to the allegationsGilliam v. USD No. 244 School Distrjtt a case in which
the District of Kansas premusly found that the allegationsere insufficient to state a
substantive due process claim. In that c#se,plaintiff's high schooteacher inappropriately
put his arms around her, touched hg leaning over the desk, andpsed his torso into her back
while telling her that she made his heart $ihgrhe teacher sent th@aintiff notes, chocolate
candy bars, and heart-shaped candies and made comments that she was beautiful and more

mature than the other studerftsHe called her into his classmoaafter school one day and gave

6 Abeyta 77 F.3d at 1257.

47 Barnes cites to a “bodily integrity” case in her response brief, yet she fails to adequately or plausibly
identify or define this right in her Complaint.

48397 F. Supp. 2d 1282 (D. Kan. 2005).
“91d. at 1285.

0)d.
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her handwritten poems. The plaintiff alleged that this bavior violated her substantive due
process right to bodily integrityThe court disagreed and notedttigenerally, withregard to a
substantive due process claim for bodily intiggr‘conduct falling shy of sexual molestation or
assault does not give rise an actionable § 1983 suastive due process claim?” In addition,
the court noted that this teactseconduct while inappropriate dlinot amount to behavior that
was an abuse of official pow#rat would shock the consciente.

Barnes asserts that Dolpteenduct is outrageous and coiesice shocking. She claims
that the alleged facts as@milar to the facts itHaberthur v. City of Raymoy® a case from the
Eighth Circuit in which it found thahe plaintiff stated a substantive due process claim based on
conduct short of a sexuaksault. Specifically, a police afér pulled over the plaintiff at her
house and threatened to issue her a titkeédn later occasions, whiie uniform and carrying
his gun, the officer showed up at the pldfigi workplace and placed his hands under the
plaintiff's sweatshirt andouched her breasts and ch&stHe also ran his hands down her sides
and invited her to the back room with hif.The officer followed the plaintiff in his police car,

and he repeatedly drove by her houskisnpolice vehicle and private vehiéfe.On two separate

5d.

21d. at 1288;see also Abeyt&7 F.3d at 1255-56 (noting that in the context of school sexual harassment
cases the court could find no case “that held conduct falling shy of sexual molestation or assault constitutes
constitutionally actionable sexual harassment.”).

3 Gilliam, 397 F. Supp. 2d at 1288.
4119 F.3d 720 (8th Cir. 1997).
®1d. at 721.

*®1d..

*1d.

%81d. at 723.
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occasions, he threatened to give the plaintiff a tikethus, the EightiCircuit found that the
allegations of physical contaend sexually suggestive remarksmdmned with the use of the
officer’s police authority were sufficiemd state a substantive due process cf&im.

Although the Eighth Circuit cases instructive, it is notbinding on this Court. In
addition, the facts are more egi®us than the facts allegedrbe There was more offensive
physical contact irHaberthur. In this case, Barnes alleges that Dolph inappropriately touched
her by grabbing her at the ribs and waists andhéatat close to her on the couch. In addition,
she alleges that Dolph stroked hair and rubbed her back.

Although the allegations this case appear more s&r$ than the allegations @illiam,
they also do not rise to the level iaberthur As noted by the Tenth Circuit, “not every
condemnable act by a public offici@presents a constitutional violatioH.”Even if Barnes did
raise a substantive due process claim on the basisdily integrity, theallegations do not rise
to the level to support a constitutiorsalbstantive due process violation.

In sum, the Court finds that Barnes adeqyasdleges an equal protection claim. She
does not, however, adequatelyege a search and seizure wlaor substantive due process

claim. Accordingly, the Gurt dismisses these claims.

#d.
®01d. at 724.
® williams 519 F.3d at 1225 (finding that a city’s busisdicense inspector’s conduaf forcefully stating

that he could shut down the plaintiff's business, using profane language, and physically assaultingtifheliglai
not amount to a substantive due process violation).

-16-



e. Qualitied Immunity

St. Francis briefly asserts that it is entittedqualified immunityif the Court should find
that it engaged in state action. St. Franomyever, does not develop its argument. Thus, the
Court will not address it with regard to this motion.

B. State Law Claims

Barnes alleges a claim for the tort of outrage, or intentional infliction of emotional
distress, and an invasion of privacyioh against both Dolph and St. Frarféis.St. Francis
contends that Barnes fails to allege sufficiéatts that it is vicariously liable for Dolph’s
behavior. At this time, St. Francis does wballenge whether Dolph’s behavior constitutes
intentional infliction of emotion ditress or an invasion of privacy.

Barnes asserts that she hagquately alleged that St.aRcis is liableunder an agency
theory of “aided-in-agency.” She has not. ledethe only allegation th&arnes includes with
regard to these two intentional tort claims is tBatFrancis, as Dolph@amployer, is vicariously
liable for Dolph’s actions. “Generally, an employs not liable for the intentional torts of an
employee unless they are committed while theplegyee is acting withinthe scope of his
employment or in furtherance of his employdrissiness, and not with a purpose personal to the
employee.’® Sexual harassment is rarely considerecbe within the smpe of a person’s

employment?

%2 Plaintiff also alleges claims of negligence amegligent infliction of emotional distress against St.
Francis, but St. Francis does not challengeatiexjuacy of these claims at this time.

83 Farris, 924 F. Supp. at 1050 (citation omitted).

641d. at 1046.
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As to Barnes’ aided-in agency theory, deurave occasionally relied upon 8 219(2)(d) of
the Restatement (Second) of Agency to findeamployer vicariously liable for its employee’s
tortious action when that act was side the scope of his employmént.“Section 219(2)(d)
provides that an employer may be liable for tbwts of an employee if the employee used his
apparent authority or agency relationship to commit the $ortri this case, Barnes’ Complaint
is insufficient to plausibly suggest that St. Francis is vicariously liable for Dolph’s conduct.
Merely employing an individual a0 commits intentional torts does not impute liability onto the
employer®” Thus, the Court dismisses the intentional infliction of emotional distress and
invasion of privacy claimagainst St. Francis.

V. Conclusion

In sum, the Court grants in part and demmepart St. Francis’ Motion to Dismiss. The
search and seizure and substantiue process claims are dismissén addition, the intentional
infliction of emotional distress @aninvasion of privacy claimssaerted against St. Francis are

dismissed.

8 SeeHirschfield v. New Mexico Corr. Dep'®16 F.2d 572, 579 (10th Cir. 1990).

% Farris, 924 F. Supp. at 1050. The Court notes that the Restatement (Third) of Agency was issued in
2006, and it deleted § 219.

67 See Hirschfield916 F.2d at 579 (noting the district court’s decision was correct in stating thatdftly

conceivable way [defendant] was aided by the agency relationship in the accomplishment of the tort is that he would
not have been there but for his job. This is too broad a reading of 219(2)(d).”).
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IT IS THEREFORE ORDERED that Defendants’ Motion to Dismiss (Doc. 11) is
GRANTED IN PART andDENIED IN PART.
IT 1SSO ORDERED.

Dated this 2% dayof June,2017.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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