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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

DONETTA RAYMOND, et al.,
Plaintiffs,
V. CaseNo. 16-1282-JWB

SPIRIT AEROSYSTEMS HOLDINGS, INC.,
and SPIRIT AEROSYSTEMS, INC.,

Defendants.

MEMORANDUM AND ORDER

This matter is before the court on Pléist motion to amend the complaint (Doc. 455)
and motion for reconsideration. (Doc. 466.) Thdioms are fully briefed and ripe for review.
(Docs. 456, 463, and 472; 467, 475, and 480.) For the reasons stated herein, the motion to amend
the complaint (Doc. #) is GRANTED; the mobn for reconsideration (Doc. 466) is DENIED
AS MOOT.

|. Background

The Named Plaintiffs are a groud former employees of Spirit Aerosystems, Inc.
(hereinafter “Spirit”), whose empyment at Spirit's Wichita facilityvas terminated in a July 2013
reduction-in-force (“RIF”). Plaintiffs filedheir complaint on July 11, 2016, “challenging their
termination fromemployment on or about July 28013 and Spirit’s later ekusion of thenfrom
new job openings.” (Doc. 1 at 2Plaintiffs sought relief steming from Spirit’s layoffs “that
targeted and/or disproportionately affected p&taployees, including therand also fronspirit’s
failures andrefusals to rehire them.” Id. at 3.) The complaint alleged how Spirit devised a

“headcount reduction program” i©22 to reduce the number of empdeyg at Spirit facilities and
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how Spirit's plans “culminated in a July 25, 2013 [RIF] in which the Company fired the Named
Plaintiffs and more than three hundred (mostly olderkers.” (Doc. 1 at5.) Spirit also allegedly
“continued to discriminate against Plaintiffs asttier similarly situatedlder workers by failing

and refusing to consider thosgminated in July 2013 for hundredfsnew salaried and other job
openings that Spirit has filled since then...1d. @t 6.)

The complaint set forth nine claims for réliexcluding the follaving. The first claim
alleged age discrimination by Spirit in its terntioa of Plaintiffs’ employnent in the July 2013
RIF, based on Spirit's disparate treatment of olderkers. (Doc. 1 at 70-73.) The second claim
was similar but alleged a disparate impact theold. at 73-75.) The third claim alleged that
waivers signed by some of the Plaintiffs in exigpe for severance benefits were invalid under the
Older Workers Benefit Protection Act (“OWBPA”"Y he fourth claim alleged age discrimination,
under a disparate treatment theory, in connectiagh ®pirit's failure to rehire some of the
Plaintiffs following the July 2013 RIF.Id. at 79.) The fifth claim wasimilar to the fourth but
was based on a disparate impact theddy.at 80-81.) The latter claim alleged that “[a]fter July
2013, Spirit implemented a policgrocedure, and/or practice adjecting applications for open
positions from individuals terminated in the JA@13 RIF,” and that “Spirit’s failure and refusal
to rehire former employees terminated ie thuly 2013 RIF had a significant adverse disparate
impact on the work opportunities of form®@pirit employees age 40 or above..ld. @t 80.)

The complaint asserted the action on bebalfwenty-four named Rintiffs and as an
ADEA collective action on behalf abthers similarly situated. Approximately 70 individuals
opted-in to the collective action. By agreementhef parties, “Phase Bf the litigation focused
on discovery and summary judgment pertainingvh@ther the OWBPA waivers signed by most

of the Plaintiffs were enforceable. (Docs. 153, 215.) In December of 2018, the court ruled the



waivers were valid as to those workers whd bayned them and who dhaeceived the required
OWBPA disclosures, but not as to Plaintiffs who had not signed a waiver or received the required
disclosures. (Doc. 385.Jn March of 2019, the parties agrdeda conditional ceification of the
action under 29 U.S.C. 8§ 216(b) with respect torfifés’ failure to rehire claims. (Doc. 397.)
The court approved a notice and opt-in period comdisteh the parties’ agement. (Doc. 404.)
No conditional certification hatheen sought or deadline set withspect to opting-in to the
wrongful termination claims.

Spirit filed a motion for partigudgment on the pleadings claalging Plaintiffs’ fifth claim
for relief. (Doc. 409.) As indicated aboveattclaim relied on the ADEA’s disparate impact
provision, 8§ 623(a)(2), and alleged that Spiriplegd a policy of not rehiring former employees
who were terminated in the 2013 RIF. Section 623(a)(2) ks it unlawful for an employer
“to limit, segregate, or classityis employees in any way whichtowld deprive or tend to deprive
any individual of employmenbpportunities or otherwise advengeaffect his status as an
employee, because of such individual's age.itdmotion for partial judgment, Spirit argued that
§ 623(a)(2) does not autlioe a disparate impact claim baseda failure to hire a non-employee
applicant. (Doc. 410 at 3.) In their response, rRiféé asserted that 8f’'s argument “fails
because it ignores the fabfat the Plaintiffs were terminated, then shut out of future employment
opportunities pursuant torahire ban that was formulated while they were still employees of the
Defendants.” (Doc. 417 at 10.) Plaintiffs funtlasserted the “rehire bavas inextricably linked
to and implemented as part of an emplogimpolicy, i.e., the Defedants’ 2013 headcount
reduction program.”Ifl. at 12.) Plaintiffs also assertedttg 623(a)(2) applies to former as well
as current employees, and that it broadly appleeall individuals whare denied employment

opportunities due to the disparatepimet of an employer’s policy(Doc. 417 at 13-34.) In reply,



Spirit argued Plaintiffs were impermissibly “recasgf their failure-to-hire claims as employment
claims” by alleging “new facts that are either atiskom or in directcontradiction to their
Complaint.” (d. at 3-4.)

The court granted Spirit's motion to dismite fifth claim. (Doc. 454.) The court first
determined that 8 623(a)(2) doast apply to an employer’s fiesal to hire a non-employee
applicant. In so ruling, the court agreed wiltle reasoning of two recedecisions, one by the
Seventh Circuit and one lilge Eleventh Circuit.See Kleber v. CareFusion Corp., 914 F.3d 480
(7th Cir.) (en bancxert. denied, 140 S. Ct. 306 (Oct. 7, 2019jjlarreal v. R.J. Reynolds Tobacco
Co., 839 F.3d 958 (11th Cir. 2016) (en barweyt. denied, 137 S. Ct. 2292 (June 26, 2017). The
court also rejected Plaintiffs’ argument tl623(a)(2) applied because they had alleged harm
from policies Spirit “developed and set into motishile Plaintiffs were sll employees.” (Doc.
454 at 11) (citing Doc. 417 at 2.Yhe court pointed out thesgas no such allegation in the
complaint. {d.) The court also rejected Plaintiffs’ argument that § 623(a)(2) applied to them as
former employees. The court found the “indival” mentioned in $23(a)(2) “means a person
who has an employment relationship with employer at the time the employer’s challenged
limitation, segregation, or classifitan has an adverse effect.Id(at 15.)

[I. Motion to amend complaint

Plaintiffs move to amend the complaint temtify additional opt-in Riintiffs, to delineate
which claims for relief are asserted by eachrii®j and to add “clarifying language” regarding
when Spirit's “rehire policy was developed aimtblemented by Spirit” in light of the court’s
finding that the initial complaint did not alledgfeat this policy was desloped and implemented
while Plaintiffs were still employees of SpirgDoc. 456 at 2.) Spirtipposes the motion, arguing

the amendment is an attempt to salvage the fifth claim for relief and to assert challenges to



OWBPA waivers by parties who prexisly chose not to join the lawis (Doc. 463 at 2.) Spirit
argues the proposed amendments are madedirfiaith and were unduly delayed such that the
motion should be denied!d()

Federal Rule of Civil Procedure 15 providegart that the coughould freely give leave
to amend a complaint “when justice so requireBgd. R. Civ. P. 15(a)j2 A court may deny
leave on account of undue delay, bad faith or dijataotive on the part of the movant, repeated
failure to cure deficiencies by amendment previously allowed, undue prejudice to the opposing
party by virtue of allowance of the antgnent, or futility of the amendmenitdasan v. AlG Prop.

Cas. Co., 935 F.3d 1092, 1101-02 (10th Cir. 2019) (citihgman v. Davis, 371 U.S. 178, 182
(1962).

The Magistrate Judge’s order of Aug@s 2019, which was based on a communication
from the parties, extended the deadline for omsifor leave to join additional parties or to
otherwise amend the pleadings to August 16, 2qD&c. 453.) Plaintiffsmotion for leave to
amend was filed on August 16, 2019, and was thuslyimnder the schedule set by the court.
(Doc. 455.) The fact th#te filing of the proposed amendmentimely under the schedule agreed
to by the parties and adopted by the court ig@ifstant factor weighinggainst a finding of undue
delay. Spirit argues the proposathendment is nevertheless “a sham” that is “intended to
circumvent the Court’s prior rulinds (Doc. 463 at 1.) Not to beut-umbraged, Plaintiffs charge
that Spirit “conveniently ignored” paragraph fafrthe initial complaint, which allegedly made
clear that Spirit's refusal to rehire Plaintiffs waart of a single plan foradated prior to the July
2013 layoffs, and Plaintiffs “respectfully” assdinat Spirit's “spurious accusations and unduly
aggressive writing style is intended to obfusctte flaws, misrepresentations and lack of

substance” in its arguments. (Doc. 467 at 3, n.4.)



In spite of its massive lengfB2 pages), the initial compldiwas anything but clear about
Spirit’s alleged policy of not rehiringersons terminated in the July 2013 RIFCf. Fed. R. Civ.

P. 8(a) (complaint must contain $hort and plain statement of the claim”) (emphasis added.) To
the extent the vague assertions in paragrapii foight be taken as implying that Spirit adopted
the non-rehire policy while Plaintiffs were stdimployees, any such inference was apparently
refuted by allegations elsewheresffically indicating the policy waadopted after the RIF, such
as: “After July 2013, Spirit implemented a pglicprocedure, and/opractice of rejecting
applications for open positions frandividuals terminated in the w2013 RIF.” (Doc. 1 at 80.)
The court notes that when Plaffgiargued against the motion to diss) they failed to point to
any specific facts in the complaint stating ttreg rehire policy was developed and implemented
while they were still Spirit employees. The doagcordingly took at face tge the allegation that
the policy was put in place “[a]fter July 2013.rd.

Despite this, the court ultimately concludgsrit has not shown undue delay or bad faith
in connection with Plaintiffsproposed amendment to the conlaThe court has considered
whether Plaintiffs have, as Spirit afas, intentionally set a moving target f@yersing their initial
allegations with respect to adapt of the rehire policy, or whieer Plaintiffs are attempting tald
or clarify a point they overlooked anadequately addressed in the initial complafgge Zokari
v. Gates, 561 F.3d 1076, 1086 (10th CR009) (leave to amend should denied where plaintiff
is using Rule 15 to make the complaint a mgviarget). Although the issue is not free from

doubt, the court cannot say with tregjuisite confidence that this asbad-faith effort to reverse

! The existence of the policy itself wasbject to seemingly contradictory allegations, as the complaint alleged at one
point that Spirit had a facially neutral policy of not hirgugy riffed workers, but elsewhere alleged that Spirit rehired
younger but not older riffed workersseg Doc. 454 at 11, n.6) (citing to contradictions contained in the complaint).

2 Paragraph four alluded to harmful “decisions, policies, practices and plans” developed beginning in 2012,
“culminating in” the RIF, and “continuing ... in therfa of the ongoing ... refusal to hire Plaintiffs”),
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the initial allegations. Plairfs’ initial complaint contains mough ambiguity that Plaintiffs can
plausibly claim to be alleging previously owasked facts or clarifyig ambiguous points with
respect to the timing of the non-rehire policy.h@tfactors similarly weih in favor of granting
leave to amend. The amendment is timely asdemder the governing schedule. Spirit has made
no showing of prejudice to its #ity to defend the claim on the mies. Finally, the law generally
recognizes a preference for resoty claims on the merits rathéran on technical groundsee
Minter v. Prime Equip. Co., 451 F.3d 1196, 1204 (10th Cir. 2006) (fh&pose of Rule 15(a) is
“to provide litigants ‘the maximm opportunity for each claim to lkecided on the merits rather
than on procedural niceties.’Accordingly, the court will allowthe amendment. In so ruling the
court makes no finding with respect to futiligf the amendment or whether the amended
complaint states a valid claim under 8 623(p)(2Spirit has not challenged the proposed
amendment on futility grounds and says it will adrthe merits of the amended claim in a motion
to dismiss. (Doc. 463 at 2, n.1.) The court wiltleess any such arguments if and when they are
raised and briefed by the parties.

The court likewise grants leawith respect to Plaintiff©ither proposed amendments. This
includes the amendment adding #windividual Plaintiffs who recently consented to join the
collective claim for discriminaty termination. (Docs. 470, 471.) Plaintiffs contend these two
individuals did not receive the required OWARlisclosures from Spirit prior to executing
waivers, such that, under the court’s prior ruling, the waivers would not bar their claims of
discriminatory termination. Although Spirit objedtgat these individuals have belatedly “come
out of the woodwork” after the wxger issue was litigatk the court concludeafter consideration

of all the facts, that the amendment shouldalbewed. (Doc. 463 at 2As noted previously,

3 A third individual initially consented to join but subsenthe withdrew his consent. (Doc. 472 at 1, n. 1.)
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Plaintiffs’ request was made withihe deadline for motions for leato join additional parties or
to otherwise amend the pleadingdoc. 453.) Spirit has not shawthat their dity in coming
forward warrants precluding these individuals from asserting thems! To the extent Spirit
argues these claims have been “manufactured”defemse to the waivers, that is of course an
issue Spirit can explerthrough discovery.

In view of the above ruling allowing Plaiffs to file an amended complaint, the court
concludes that Plaintiffs’ motion to reconsider the prior ruling concerning the original complaint
iS now moot.

IT IS THEREFORE ORDERED this 3rd day #nuary, 2020, that Plaintiffs’ motion to
amend the complaint (Doc. 455) is GRANTED. aiRtiffs may file their amended
complaint within ten days of this order. Plaintiffs’ rion for reconsideration (Doc.68) is
DENIED AS MOOT.

sidohnW. Broomes

JOHNW. BROOMES
UNITED STATESDISTRICT JUDGE




