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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

DONETTA RAYMOND, et al,
Plaintiffs,
V. Casd&lo. 16-1282-JWB

SPIRIT AEROSYSTEMS HOLDINGS, INC., and
SPIRIT AEROSYSTEMS, INC,,

Defendants.

MEMORANDUM AND ORDER

Before the court is Defendants’ partial motto dismiss. (Doc. 524.) The motion is fully
briefed and is ripe for decision. (Docs. 525, 3340).) For the reasons stated herein, the motion
is GRANTED IN PART AND DENIED IN PRT as stated in this order.
l. Facts

This action is brought by twgnfour former Wichita-basederospace engineers and other
salaried, non-management employeestiemselves (“the Named Plaintiffy"and collectively
on behalf of others similarlgituated, under the Age Discrimiran in Employment Act (ADEA),
29 U.S.C. 8§ 621 et seq. The Defantk are Plaintiffs’ former eptoyer Spirit Aerosystems, Inc.
and its owner, Spirit Aerosystems ldimgs, Inc. (hereinafter referred to collectively as “Spirit”).
The Named Plaintiffs and others who haveedpih to the collective action assert age

discrimination claims, under both disparate treatraed disparate impatieories, in connection

! The Named Plaintiffs are: Donetta Raymond; Fre#tatieston; Jilun Sha; Randy Williams; William Scott Denny;
Debra Hatcher; Brian Marks; Russell Ballard; Gregory BucdBince Ensor; Forrest FariCheryl Renee Gardner;
Clark T. Harbaugh; Craig Hoobler; Brian Scott Jack&iiliam Koch; Fred Longan; David B. Miller; Kenneth L.
Poole, Jr.; Bahram Rahbar; Robert Troilo; and Curtis J. Vines. (Doc. 522 at 1.)
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with Spirit's termination of their employment duly of 2013 and its subsequent refusal to rehire
them. Some of the Plaintiffs additionallyifg individual claims under the Americans with
Disabilities Act (ADA),42 U.S.C. § 12101, et seq., and/or the Family Medical Leave Act (FMLA),
29 U.S.C. § 2601 et seq. The amended comptaintains nine claims for relief, which are
summarized below. (Doc. 522.)

First claim: Collective action for age disoination in termination — disparate treatment.

Plaintiffs’ first claim allegeglisparate treatment under the ADEAconnection with Plaintiffs’
termination from employment in a July 25, 2013, reiduein-force (“RIF”). The claim is asserted
on behalf of all Named Plaintiffs and opt-in Pl#is. (Doc. 522 at 74.)It alleges that Spirit
“designed and implemented a plan to terminatera@dgloyees such as the Plaintiffs” in the belief
that this would save money under Spirit’s saltired employee health insurance plan. To that
end, Spirit allegedly engaged in several prstéar discrimination, including by “designating”
hundreds of older employees repented by the Society of Pessional Engineering Employees
in Aerospace (“SPEEA”), such that the seniodfythese employees did not protect them from
termination in a RIF, and by claiming to elmate Plaintiffs’ jobsbut actually hiring younger
workers to fill those jobs. Plaintiffs allege thage made a difference ini8ps selection of them
for termination in July 2013, sudhat Spirit's actions violated9 U.S.C. § 623(a)(1). (Doc. 522
at 74-76.)

Second claim: Collective action for age distriation in termination — disparate impact.

The second claim alleges that $pselected older employees f@rmination using unreasonable,
age-neutral factors that caused the terminatiodssfmarately affect oldeworkers. These factors
included: consideration of costly medicabndlitions; “designating” all workers with a “C”

retention rating, thereby preventing more experienced workers from being placed in a more



protected retention category;lyiag on lower performance and retention ratings from recent
reviews, even for workers with a history of sgbidor performance; relgg on subjective criteria

in performance ratings, includirfgersatility” and “criticality,” and giving managers inadequate
guidance on how to avoid age discrimination. Ttaess were allegedly wmiolation of the ADEA,

29 U.S.C. §623(a)(2).1d. at 77-78.)

Third claim: Collective action Eging invalid ADEA waivers. The third claim alleges that

ADEA waivers signed by 20 Nameddiitiffs and 69 opt-in Plaintiffasere invalid under the Older
Workers Benefit Protection Act (OWBPA) amendments to the ADH®A. af 79-80.)

Fourth claim: Collective action for age disgination in failure to hire — disparate

treatment. The fourth claim alleges that the Naf&intiffs and 64 opt-in Plaintiffs, after their
termination in July 2013, either applied for onermre open positions with Spirit or were deterred
from doing so by Spirit's discriminatory practicasd that their age made a difference in Spirit's
decision not to rehire them. @&se “Rehire Plaintiffs” allege #lh Spirit's conduct violated 29
U.S.C. § 623(a)(1). (Doc. 522 at 82-83.)

Fifth claim: Collective action for age discrimiien in failure to hire— disparate impact.

The fifth claim alleges that “[w]hile planmg the July 2013 RIF, Spirit developed a policy,
procedure, and/or practice of rejecting applications for open positions from individuals terminated
in the July 2013 RIF.” Spirit’éfailure and refusal to rehire fmer employees terminated in the
July 2013 RIF had a significanteerse impact on the work oppanities of former Spirit
employees age 40 or above, including the ReRiantiffs.” This conduct was “not based on
‘reasonable factors other thaneagnd violated the ADEA,” 29 &.C. 8623(a)(2). (Doc. 522 at

84.)



Sixth claim: Individual ADA chims for termination because of disability. Three Named

Plaintiffs (Raymond, Hatcher, and Jackson) ané opt-in Plaintiff (Doyon)xlaim that Spirit
discriminated against them on the basis of a disabi connection with tkir termination in July

2013. Plaintiffs allege that buly 2013, Plaintiffs Raymondadkson, and Doyon had one or more
disabilities within the meaning tiie ADA, that they could perform the essential functions of their
jobs with or without reasonabeecommodation for their disabilitieand that Spirit violated the

ADA by terminating them on the basis of theisahilities (and also by terminating Jackson for
requesting reasonable accommodations). Additionally, Hatcher’'s husband had disabilities within
the meaning of the ADA, and Spirit allegedlphated the ADA by terminating her and Jackson

“on the basis of their association with family meargwith disabilities . . . ” (Doc. 522 at 85-86.)

Seventh claim: Individual claims for willful glation of the FMLA — retaliatory discharge.

Plaintiff Hatcher alleges she took intermittent FMLA leave in 2012 to care for her husband’s
serious medical condition. Plaintiff Jackson gdle he took FMLA leave in 2012 to care for his
own and for his daughter’s serious medical coodgi These two “Retaliation Plaintiffs” allege
that Spirit decided to terminate them “at leaspamt because of and intadiation for their use,
request to use and/or notice to Spirit of their intentse FMLA leave to which they were entitled.”

(Id. at 87.) The Retaliation Plaiffs allege this conduct was willfaind that it violated the FMLA,

29 U.S.C. §§ 2615(a)(2) and 2617(c)(2).

Eighth claim: Individual ADA claims for disagriinatory refusal to hire. Fourteen Named

Plaintiffs and 19 opt-ifPlaintiffs, who are named in paragh 43 of the amended complaint and
referred to as “the ADA Rehire &htiffs,” allege that they each applied for at least one open
position with Spirit after their terminations inly2013, or were deterred from doing so by Spirit's

discriminatory behavior; that at the time of thtermination they each had one or more disabilities



or were associated with family members who tiagdbilities as defined by the ADA, that Spirit’'s
knowledge of their disabilities oassociation with family menagos with disabilities made a
difference in Spirit's refusal to rehire them, Spirit discouraging them from applying for open
positions, and “in Spirit's establishment of policies and practices screening out applicants and
potential applicants with disdllies who were terminated in ¢hJuly 2013 RIF.” All of this
conduct allegedly violated the ADA and was donkfully and with reckless indifference to the
Rehire Plaintiffs’ rights under the ADA.

Ninth claim: Individual claims for willful violation of the FMLA — retaliatory refusal to

hire. Named Plaintiffs Heston, Hatcher, Markackson, Longan, Koch and Rahbar (the “FMLA
Rehire Plaintiffs”) allege that they used FMLA leave to which they were entitled within a time
proximate to their termination in July 2013; thairBmlecided to terminate them at least in part
because of and in retaliation fireir use of FMLA leave; thagach of them applied for one or
more open positions with Spirit after July 25, 2013; and that “Spirit decided not to hire the FMLA
Rehire Plaintiffs, at least in part, because of and in retaliation for their prior use, request to use
and/or notice to Spirit of their intent to use FMIg&ave to which they were entitled prior to July

25, 2013.” (Doc. 522 at 90-91.)

Facts relating to exhaustion of administrative remedies.

ADEA and ADA termination claimg&rom March 26 through May 21, 2014, each of the

Named Plaintiffs filed complaints with thegial Employment Opportunity Commission (EEOC)
against Spirit, alleging age discrimaition with respect to their setem for termination in the July
2013 RIF. [d. at 18-19.) These complaints are reddrto by the parties as the “termination

charges.” The complaints were filed within 300 days of the RIF.



ADEA failure-to-hire claimsAt least 20 Named Plaintifispplied for available positions

with Spirit after the RIF. Bgveen July 8, 2014, and Briary 23, 2015, sixteaf those individuals
filed separate EEOC charges of discrimination, behalf of themselves and others similarly
situated, charging that Spirit engaged in aggcrimination by refusing to rehire them. For
purposes of satisfying the exhaustion requirementheir ADEA failure-to-hire claims, “four of
the twenty Named Plaintiffs whapplied for rehire by Spirit (Enny, Ensor, Sprague, and Tolson)
rely on the EEOC charges of the other sixteeid! gt 20.) Four other Named Plaintiffs (Heston,
Sha, Kock, and Poole) did not apply for rehiméo specific open posidns. According to the
amended complaint, the EEOC complaints of tHese Plaintiffs allege age discrimination for
Spirit’s failure-to-hire them ‘i their capacity as applicantsjowere] deterred from applying for
open positions for which they were qualifiedJd.}?

ADA individual termination claimsThree of the four Name@laintiffs who did not sign

waivers at the time of their termination (RaympHhiatcher, and Jackson) and one opt-in Plaintiff
who did not sign a waiver (Doyomssert individual termination claims under the ADA. These
Plaintiffs timely asserted such claims in EECarges that also contained their ADEA termination
claims. (d.at 21.)

ADA individual failure-to-hire claimsFourteen Named Plaiffs (Ballard, Denny, Faris,

Gardner, Hatcher, Heston, Hoobler, Jacksbongan, Marks, Miller, Raymond, Sha, and
Williams) and 19 opt-in Plaintiffs (ByramChandler, Chavez, Doyon, Hpper, Hottman,
Hutchinson, Kellams, Lawellin, Meadows, PaynepBrts, Russell, Samo, Schmidt, Tieu, Ward,

Weber, and West) who assert ADEA failure-to-tul@ms also asseiridividual ADA failure-to-

2 As noted by the court in its discussiofra relating to exhaustion of the “deterred applicant” claims, although the
complaint makes the foregoing allegation, the actual EEOC charges of the aforementioned Plaintiffs did not state that
these individuals were deterred from applying for open positinor did they assert that such charges were being
made on behalf of other employees.



hire claims. Sixteen Named Plaintiffs filed EE©@omplaints with individual failure-to-hire ADA
claims. “The Named Plaintiffs and Opt-in Plaintiffgh ADA failure to hire claims rely ... on the
EEOC failure to hire charges of the Nanidintiffs that filed such charges.ld( at 22.)

In total, 26 former employeesthe “Charging Plaintiffs” — fed termination and/or failure-
to-hire charges with the EEOC. A copy of trmmplaints, with a summary cover page compiled
by Defendants, is attached at Doc. 525-2. The summary page prepared by Defendants includes
columns noting, as to each EEOC charge, the filing date, the date 300 days before the filing date,
the date of the EEOC'’s right-to-esietter, and whether the chagenplained about a termination
or a failure-to-hire. Ifl. at 2-3.)

The termination charges, with a few exceptions, included allegations consisting of or
similar to the following:

o “lwas ... highly qualified for [my position)].. and received at least satisfactory or
better performance evaluattis throughout my tenure.”

o “Atsome pointin 2012 or 2013, Spirit dded to go ‘self-fundd for its employee
health insurance....”

o “l was insured through Spirit health imamce ... [and me and my spouse] utilized
that benefit for necessary medical céoe our disabilities.”™Spirit management
was tracking the cost ... of all insurandaims,” and the information tracked was
broken down by categories including the “af¢he employee (or of the individual
associated with that employee....” “Siltaneously with Spirit's implementation
of [its switch] toa self-funded plan, ... senior management began compiling a list
of individuals that Spirit @nned to terminate in JuB013. This list of targeted
employees was provided by senior managerteetawer level supervisors....” “I
believe that ... my name was one of thas the list ... [or that my manager] was
otherwise encouraged to target me.”

0 “Because so many of the pre-selected eyges (particularly those over the age of
40 and/or those with disabilities) had bis¢s of excellent performance, senior
management needed the lower level ngans to create documentation of alleged
poor performance that would eventuallyused to justify the terminations of the
individuals on those lists. Accordingly,. [my manager] and other lower level
managers were directed to find reasordrémnatically downgrade the performance
ratings of the targeted employees.”

o “Despite my long tenure and my exesit performance evaluations, | was ...
informed in early 2013 that my owr performance rating for 2012 had been



downgraded to ‘meets some expectatioithe reason given for my lower
performance rating” was pretextual.

“Shortly thereafter ... [I was informed] that | had received a ‘designated C’
[retention] rating ... even though | had prewsly been rated an ‘A’ during both of
the prior retention exercises.” “Spirit haesry rarely ‘designated’ employees,” but

in 2013 it “changed its policy and/or actpaactice ... [and assigned] a designated
rating tohundredsof employees.”

“[O]n July 25, 2013, | was ... informed dh my employment with Spirit was
terminated. That same day, Spirit terminated 359 other employees as part of a mass
lay off.”

“After | was fired, | learned that, like menany other Spirit employees that had
been laid off on July 25, 2013 were also rothee age of forty40) and either had
significant medical issues ... or were agated with an individual” with such
issues.

“Many of the employees that were laid off ... also received a ‘designated C’
retention rating on July 1, 2013, and manyevalso placed on sham Performance
Improvement Plans....”

“Less than two months aftdre July 25, 2013 layoffs, Spirit ldkea job fair to recruit

new employees” and Spirit later announced it had met a goal of hiring 400 new
employees, such that “the duties of #maployees terminated in July 2013 have
been assumed by newly-hired employees, and the employees laid off in July 2013
were not terminated due to adverse economic conditions.”

“At least some of the employees under alge of 40 and/or that were not disabled

... have been rehired by Spirit,” but “noné the employees over the age of 40
and/or that are disabled .. athwere fired in the July 2013 layoffs have been rehired
as employees.”

“I believe that Spirit engaged in a patteor practice of unlawful discrimination,
conduct whose purpose and effect was andaan to discriminate on the basis of
age, disability, age plus disability, andége-neutral practices with a disparate age
impact, and/or unlawful retaliation when it targeted me and other similarly situated
employees over the age of forty (40) amdthose with disabilities/histories of
disabilities ... for terminatin in July 2013, and when ¢hanged its policies and
practices regarding application of itsfeemance management and retention rating
processes to me and my similarly situatednterparts to justify its actions.”

(SeeDoc. 525-2 at 4-9.)

The failure-to-hire charges includéegations similar to the following:

(0]

“Spirit has and continues to engage a pattern or practice of unlawful
discrimination and/or retaliation by failing tore me and others similarly situated,
conduct with the purpose and effect of disinating against us because of our age,
disabilities, ... and/or in taliation for out having engged in protect activity by
requesting a reasonable accommodatimm our [disabilities] and/or by
complaining about what we believed conggd unlawful discrimination, and/or to
implement facially-neutral pictices which are neverthsgediscriminatory because



they have a disparate impaxct me and others similarlytgated, all in violation of
the ADEA [and] the ADA...."

o “l have applied for ... open positions wiipirit” after July 2013 and have not been
hired.

o “[A]tleast some of the employees under #ye of 40 and/or thatere not disabled
... who were laid off in July 2013 havedén rehired by Spirit as employees, but to
my knowledgenoneof the employees over the age of 40 and/or that are disabled
... that were fired in the July 2013 layofiave been rehired as employees, despite
their applications for available positis for which they are qualified.”

0 | believe that Spirit's failure to hire me and others similarly situated for the
available positions we have applied fobecause of discrimination, purposeful and
otherwise, due to our ages, our medicahditions, and disaltty ... and/or in
retaliation for having engagéw protected activity....”

o | want this charge filed on behalf of s8lf and all others similarly situated.

(SeeDoc. 525-2 at 23-27.)

Defendants move under Fed. R. Civ. P. 12{bj¢edismiss the following: 1) all claims
Plaintiffs have failed to exhaust administrativelith the EEOC; 2) all untimely ADA claims; 3)
Plaintiff's disparate impact hiring claim; 4) hiring claims by non-applicants; 5) hiring claims by
individuals who neither applied nor were deterfieoin applying for Spirit jobs; 6) claims by a
party without capacity or ahding to sue; and 7) previouslsriissed claims that are repleaded in
the first amended complaint. (Doc. 524 at 1.)

Il. Motion to dismiss standards

In order to withstand a motido dismiss for failure to stata claim under Fed. R. Civ. P.
12(b)(6), a complaint must contain enough allegatimnfact to state a clai to relief that is
plausible on its faceRobbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008) (citBell Atl.
Corp. v. Twombly550 U.S. 544, 127 S. Ct. 1955, 1974 (200Pausible does not mean “likely
to be true,” but rather refers “to the scope ef éifiegations in a complaint: if they are so general
that they encompass a wide siwatf conduct, much of it innocgh then the plaintiff has not

“nudged [his] claims across the line from conceivable to plausilde(titing Twombly 127 S.

Ct. at 1974).



All well-pleaded facts and the reasonable liefees derived fronhbse facts are viewed
in the light most favorable to PlaintifArchuleta v. Wagne623 F.3d 1278, 1283 (10th Cir. 2008).
Conclusory allegations, however, haveb®aring upon the court’s consideratioBhero v. City
of Grove, Okla 510 F.3d 1196, 1200 (10th Cir. 2007). As Trenth Circuit recently observed:

Though a complaint need not provide detaflactual allegationgt must give just

enough factual detail to prale fair notice of what the claim is and the grounds

upon which it rests. Threadbare recitalstioé elements of a cause of action,

supported by mere conclusory statementaataccount as well-gladed facts. If, in

the end, a plaintiff's well-pleaded facts dot permit the court to infer more than
the mere possibility of misconductgtiiomplaint fails to state a claim.

Carbajal v. McCannNo. 18-1132, 2020 WL 1510047, at *Bo¢th Cir. Mar. 30, 2020).

The court will treat Defendants’ argument tirddintiffs have failed to properly exhaust
administrative remedies as the assertiorafaffirmative defense under Rule 12(b)(Bke
Cirocco v. McMahon768 F. App'x 854, 857 (10th Cir. 2019Buch a defense may be raised in a
motion to dismiss when the grounds for the deéeappear on the face of the complaidt.at 858
(citing Jones v. Bogkb49 U.S. 199, 215 (2007)). Althoughetbourt normally considers only the
allegations of the complaint ideciding a Rule 12(b)(6) mot, the court may also properly
consider documents referred to in the complairdyided they are central to the plaintiff's claims
and the parties do not dispute their authenticBynallen v. The W. Union C®50 F.3d 1297,
1305 (10th Cir. 2020). The court finds that Ridis’ EEOC complaints (Doc. 525-2), which are
referred to in the amended complaint (Doc. 522824), and which anenchallenged insofar as
authenticity is concerned, mayoperly be considered her&ee McConnell v. Kansas Dep't of
Wildlife, Parks & TourismNo. 19-4120-JWB, 2020 WL 1659878,*8t(D. Kan. Apr. 3, 2020);
Dunmars v. Ford Cty., Kansas Bd. of Commissigndis. 6:19-CV-01012-EFM, 2019 WL

3817958, at *3 (D. Kan. Aug. 14, 201@Neither party has raised doubts about the legitimacy of

10



the [administrative] complaints. Therefore the QGoajects [plaintiff's] invitation to disregard the
administrative charges andresider only his pleading.”)
lll.  Analysis

A. Exhaustion.

1. Standards. The ADEA and the ADA both regu plaintiff to exhaust administrative
remedies before filing suitSee Shikles v. Sptibnited Mgmt. Co.426 F.3d 1304, 1317 (10th
Cir. 2005) (noting ADEA requirementpyerruled in part by Lincoln v. BNSF Ry. C800 F.3d
1166, 1185 (10th Cir. 2018)pnes v. U.P.S., Inc502 F.3d 1176, 1183 (10th Cir. 2007) (ADA
requires exhaustion). The purpasfeadministrative exhaustion is to give notice of the alleged
violation to the employer and to give the EE@n opportunity to conciliate the claindones v.
Needham856 F.3d 1284, 1290 (10th Cir. 2017).

In Kansas, an ADEA plaintiff mat ordinarily file a complaint (or “charge”) with the EEOC
within 300 days of the allegediscriminatory conductSee29 U.S.C. § 626(d). A charge must
contain information required by regulation -€luiding a general desctipn of the action or
practices complained of — and a request forapency to take remedialction to protect the
employee’s rights or otherwise settle a disputtween the employer and the employ®eee Fed.
Express Corp. v. Holoweck52 U.S. 389, 402 (2008).

Although each individual asgserg a claim must ordinarilyile his or her own EEOC
charge, federal courts “univefigahold that an individual whdwas not filed an administrative
charge can opt-in to a suit by any simyasituated plaintiff undecertain conditions.Thiessen v.
Gen. Elec. C.267 F.3d 1095, 1110 (10th Cir. 2001) (citationsitted.) This “single-filing” or
“piggyback” rule allows a plaintiff who did ndte an EEOC charge “to piggyback on the EEOC

complaint filed by another peys who is similarly situatedld. The policy behindhe rule is that

11



it would be wasteful for numerowsnployees, all having the sameegance, to have to process
identical complaints with the EEOQd. “As long as the EEOC and the company are aware of the
nature and scope of the allegations, the purgosiesd the filing requirement are satisfied and no
injustice or contravention of congressibimdent occurs by allowing piggybackindd. (citation
omitted.)

2. Exhaustion of disparate impact claims. fdbelants first argue thatll of Plaintiffs’

disparate impact claims (both for terminatiand failure-to-hire) must be dismissed because
Plaintiffs did not exhaust those claims. f@wlants argue the EEOC charges only mentioned
disparate impact in conclusofgshion, without any supportingdts, and without identifying any
age-neutral policy that caused Plaintiffs’ termiaator Spirit’s failure tdhire them. (Doc. 525 at
13.)

The court finds the EEOC charges filed bwiRliffs relating to their terminatiofsvere
sufficient to exhaust a claim for disparate impatt begin with, the chges expressly asserted
that Spirit engaged in conduct whose “purpasé effectwas to discriminate on the basis of age
and disability, and that Spinitsed “age-neutral practices wihdisparate age impact....” (Doc.
525-2 at 6) (emphasis added-he charges then described h8pirit allegedly tracked employee
health expenses and simultaneously compiled aration list, how managers were directed to
find reasons to dramatically dowiagie performance ratings to jugtthe termination of so many
well-performing employees over 40 and/or wha kigsabilities, and how Spirit took the unusual
step of “designating” hundreds of eropkes with a “C” reention rating. Id. at 7-8.) After the

termination, Plaintiffs allegedly learned that ‘myaother Spirit employees that had been laid off

3 Because the court concludefra that Plaintiffs’ allegations of dispaeatmpact in hiring do not state a claim for
relief under 29 U.S.C. 8623(a)(2), the court does not addvbether Plaintiffs exhaustedch claims in their EEOC
charges.

12



on July 25, 2013 were also over the age of foff§) @nd ... had significanhedical issues....”

(Id. at 8.) Under EEOC regulatiorsscharge is sufficient when“describe[s] generally the action

or practices complained ofil. § 1601.12(b). Here, the chargesgelly described the practices
Plaintiffs were complaining about, including tingpact Spirit's employmerpolicies had on older
employees. Defendants argue Piffismtdescribed only a disparate treatment theory, pointing to
allegations that Spirit specifically “targeted” otde@orkers and used “pretextual” reasons to fire
them. But the charges expresslyoked disparate impact as well as disparate treatment and set
forth facts that could apply to both theoriesveéal of the employment @ctices described in the
EEOC complaints, whatever their underlying mdiima, were facially netral as to age but
allegedly resulted in termination of “many ... Sp@mployees ... over the age of forty (40) ....”
(Doc. 525-2 at 8.) Such complaints were suffitterput both Spirit and the EEOC on notice that
Plaintiffs were claiming these practicedha disparate impact on older employe€¥. Foster,

365 F.3d at 1196 (noting the centpairposes of the exhaustiorgugrement was satisfied where
the description of the eflenged actions was sufficient totghe employer on notice of the age
discrimination charge and give the EEOC an oppantuaiconciliate the eim.) The scope of an
EEOC investigation of the chargesuld reasonably be expected to include the allegations of
disparate impactSmith v. Cheyenne NltRet. Inv'rs. L.R.904 F.3d 1159, 1164 (10th Cir. 2018)
(citation omitted) (noting a plaintiff's claim ioourt “is generally limited by the scope of the
administrative investigation thean reasonably be expected tihde the charge of discrimination
submitted to the EEOC.”)

3. “Deterred applicant” claims. Spirit neargues Plaintiffs failg to exhaust hiring

discrimination claims for laid-o#mployees who were deterred from filing job applications. Spirit

13



argues that the Charging Parties asserted no defelred applicant &ims, and that the Non-
Charging Parties cannot piggyback on claimswee never asserted. (Doc. 525 at 14.)

In response, Plaintiffs first contend that tBharging Parties exhausted deterred applicant
claims by including “specific allegations that theyrevdeterred from applying for jobs at Spirit.”
(Doc. 534 at 11.) But Plaintiffs point t such language in the EEOC chargdd.) (Nor does
the court find any language in the EEOC chargesriefgto such claims gpurporting to assert
them on behalf of persons who didt file job applications. Plaiifits also argue that exhaustion
of claims by those persons who applied for operitipas served to exhatslaims of deterred
applicants because “the same discriminatorjcigs and practices were the source of Spirit's
hiring decisions, regardless of whatlaePlaintiff applied to Spiribr was deterrettom applying,
making it unnecessary to specificaltyention deterred applicants.”ld( at 11-12.) The court
rejects this argument because the administrative lemmtg did not give fainotice that Plaintiffs
were seeking to assert any claim for Spirit's failiarbire persons who ditbt file job applications.
The complaints alleged, among atligings, that Spirit “has andnotinues to engage in a pattern
or practice of unlawful discrimirtion ... by failing to hire me andthers similarly situated....”
(Doc. 525-2 at 26.) In support tfat allegation, onéypical) charge allged that the employee
“applied for ... open positions with Spirit,” only to receive rejection emails or emails “notifying
me that the positions | applied for are no longer availaldk.a{ 27.) It further asserted that Spirit
rehired some laid-off employees who were under 40 or not disabled, but none of the laid-off
employees over 40 or who have disabilities wehered “despite their applications for available
positions for which they are qualified.”ld() The factual allegationsoncluded that “Spirit's

failure to hire me and others similarly situafedthe available positios we have applied fas

14



because of discrimination, purposeful and othesyilie to our ages ... [and] disabilit(ies)....”
(Id.) (emphasis added.)

The allegations in an EEOC charge are giadiberal constructiorhut the charge “must
contain facts concerning the discriminatory ...i@ts underlying each claim,” and the ultimate
guestion is whether “the conduct alleged [in tiveslait] would fall withinthe scope of an EEOC
investigation which would reasonably grow aftthe charges actually made [in the EEOC
complaint].” Id. (citation omitted.) The court’s task is “not to search for magic words,” but to
“parse the substance of the allegations [iInEROC charge] to determine whether they fairly
embrace” a claimPatterson v. Kalmar Solutions, Ind.9-2745-DDC, 2020 WL 2735743, *3 (D.
Kan. May 26, 2020).

The EEOC charges filed here asserted 8pitit discriminated in hiring, based on age
and/or disability status, when it rejected appiaa from qualified laiebff employees. The fair
inference is that the “similarly situated” persamswhose behalf claims waeasserted were other
laid-off employees whose applicats were likewise rejectedCf. Pines v. State Farm Gen. Ins.
Co.,No. 89-631-AHS, 1992 WL 92398, *12 (C.D. Cakb. 25, 1992) (finding persons who were
deterred from applying for a position were naobitarly situated to a person who applied and was
rejected)Rabin v. PricewaterhouseCoopers, LIN®. 16-2276-JST, 2@WL 3585143, *6 (N.D.
Cal. July 26, 2018) (samelt is plausible, assumg Spirit had a discriminatory hiring policy, that
both applicants and persons deterred from applgingd be victims of the same discriminatory
policy. See Int'l Bhd. of Teasters v. United State431 U.S. 324, 365 (1977) (“The effects of and
the injuries suffered from disoninatory employment practiceseanot always confined to those
who were expressly denied a requested eympént opportunity. A @nsistently enforced

discriminatory policy can surelgleter job applications from thesvho are aware of it and are
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unwilling to subject themselves to the huntitia of explicit and certain rejectidh But a charge
complaining only of discrimination against tieogersons who submitted applications would not
reasonably prompt an investigation imliscrimination against non-applican@Smith,904 F.3d at
1164 (noting courts must examine “the scopamEEOC investigation which would reasonably
growout of the charges actually made.”). The difference betweataims by a set of identifiable
applicants and claims by an unknown number of miieants is potentiallgignificant in scope

— including in terms of the number of claintee factual and legaksues involved, and the
employer’s potential liability. Unddhe circumstances, the court chuttes Plaintiffs have failed
to exhaust claims of discrimination in hiring byilgmgainst laid-off personaho did not file any
job application. Cf. Freeman v. Oakland Unif. Sch. Djs291 F.3d 632, 636 (9th Cir. 2002)
(finding liberal construction of EEOC chargediisited by principles ohotice and fair play).

4. Exhaustion of hiring claims outside 300-day window. Spirit next argues that because a

charge must be filed within 300 dagfter an unlawful practice occurand because a claim arising
after the filing of a charge cannot be exhaustethbycharge, the court “must dismiss all claims
that fall outside tl time period covered by a Charge.” (Db25 at 15.) It arguethat Plaintiffs
“failed to exhaust hiring claims arising motiean 300 days prior tor any time after each
Plaintiff's respective discharge,” and that theitonust therefore “dismiss all Charging Parties’
ADA and ADEA claims which arose ouds the 300-day lookback period.”ld(at 15-16.) In
response, Plaintiffs say this eaSconcerns an alleged contingi pattern of discriminatory

conduct,” such that Plaintiffs’ clads “are not limited by the date tife last-filed EEOC charge.”

41n a “deferral state” such as Kansas, an ADEA or AD/iadktrative complaint must be filed with the EEOC within

300 days “after the alleged unlawful practice occurred” [ADEA] or “of the challenged employatient’ §ADA].

Nunez v. Lifetime Prods., In&25 F. App’x 628, 631 (10th Cir. 2018). Claims based on an employer’s discrete
discriminatory acts prior to that 300-day window are generally not action8gle.Nat'l R.R. Passenger Corp. v.
Morgan, 536 U.S. 101, 114 (2002). The discrete acts to which that rule applies include “termination, failure to
promote, ... [and] refusal to hire... d.
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(Doc. 534 at 12-13.) Referring Mat’l R.R. Passenger Corp. v. Morg&g6 U.S. 101 (2002), in
which the Supreme Court addressed the 300-day (imit80 days in some cases) for exhausting
discrimination claims, Platiff argues that “préMorgan law governs this case, and Plaintiffs’
allegations of a continuing violation remainlida because Plaintiffhave alleged an ongoing
pattern of discrimination. (Doc. 534 at 13.)

In Morgan, the Supreme Court held that a pldinthallenging a discrete act must file a
charge within 300 days from when the unlawmfwactice occurred. T Court noted it had
repeatedly interpreted the term “practice” (unlawful employment practice”) to apply to “a
discrete act or single ‘ocoeénce,” even when it has a connection to other absfgan,536 U.S.
at 111. The Court thus rejected a “continuingatioin doctrine” that would have allowed discrete
acts occurring outside the 300-dayhdow to be considered timelytifey were sufficiently related
to acts that occurred within the 300-day peri&ilich “discrete ... acts are not actionable if time
barred, even when they are related to acts allegemely filed charges because “[e]ach discrete
... act starts a new clock for filg charges alleging that actMorgan,536 U.S. at 113. Discrete
acts “such as termination, failure to promote, demiigtansfer, or refusal to hire” fall within this
rule. Id. at 114. By contrast, theoGrt noted, hostile work envirorent claims are based on the
cumulative effect of repeated acts and different in kind from discrete actsd. In a hostile
environment claim, separate individual acts fgrant of a single unlawflemployment practice,
and thus a claim is timely as longasharge is filed witih 300 days of any act that forms part of

the hostile work environmentd. at 118. As Plaintiffs point ouk/jorganstated in a footnote that
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it had “no occasion to consider ttmely filing question with respect to ‘pattern or practice’ claims
brought by private litigants....1d. at 115 n.9.

Plaintiffs’ invocation of a “pattern or prace” of discrimination does not render the
Morganrule inapplicable under ¢éhfacts of this case. The gravanadrthe claims asserted is that
Spirit unlawfully terminated Plaintiffs’ empyment and then refused to hire the@i. McClelland
v. Deluxe Fin. Svcs., Inc431 F. App’x 718, 731 (10th Cie011) (“The phrasé&pattern and
practice’ is not a shibboleth vdh, once uttered, puts the defendant on alert that the limitations
period is tolled.”) These are clearlyisdrete acts” within the meaning bforgan that must be
challenged within 300 days of wh the unlawful acts occurre@ee Davidson v. Am. Online, Inc.
337 F.3d 1179, 1185-86 (10th Cir. 2003) (claims cabegbtremised on an untimely discrete act
“even if the discretact was part of a companyde or systemic policy.”)see also Chin v. Port
Auth. of New York & New Jerse§85 F.3d 135, 157 (2d Cir. 2012) (“Each of our sister circuits
has held that an allegation of an ongoing rilisination policy does not extend the statute of
limitations where the individual effects of the policy that gave rise to the claim are merely discrete
acts.”); Tademe v. St. Cloud State Uni@28 F.3d 982, 988 (8th Cir. 2003) (“Although [the
plaintiff] argues that the districiourt failed to considdhat he was asserting a pattern-or-practice
of discriminationMorgan makes clear that the failure to promote, refusal to hire, and termination
are generally considered separate violation¥il)arreal v. R.J. Reynolds Tobacco C@Q2 F.
App’x 797, 799 (11th Cir. 2017) (pldiff's claim of a pattern or @ctice did not eempt his claim
from Morgar plaintiff “is not challenginghe cumulative effect of [defendant’s] multiple refusals

to hire older applicants; instead he isit¢nging each individual refusal-to-hire.Qf. Lincoln v.

5 A “pattern or practice” method ofroving discrimination is available when a plaintiff can establish that
discrimination “was the company’s standard operating proeefdyrthe regular rather than the unusual practice.”
Int'l Bhd. of Teamsters v. United Statd81 U.S. 324, 336 (1977).
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BNSF Ry. C0.2020 WL 4000912, at *10-11 (D. Kan. July, 2020) (rejecting claim that a
“pattern of conduct” or a ‘mntinuing violation” rendered/organ inapplicable; “[e]ach time
BNSF declined to place Mr. Mosbrucker in a jobhael applied for, it@nstituted a separate and
discrete incident of allegediscrimination or retaliationthat must be exhausted).

Nevertheless, the court conclgdihat Spirit’'s motion to dmiss on this basis should be
denied. Spirit's motion to dismiss does not idergipgcific claims by any picular Plaintiff that
arose outside of the applicald@0-day period for filing a charge, kiag the issuance of a ruling
on the issue uncertain and potaltyi advisory in nature See Preiser v. Newkirk22 U.S. 395,
401 (1975) (“A federal court has neither the powerender advisory opinions nor to decide
guestions that cannot affect the rights of thgaditits in the case before them.”) Spirit has not
shown it is entitled to dismissal afy claims on this basis.

5. Charging Plaintiffs Ballal, Denny, Ensor, Koch, Poole, Sha, Sprague, Tolson, and

Newman — exhaustion of failure-to-hire claims.irBpoints out that these Plaintiffs filed their

own EEOC charges for discriminatory terminatiomt did not file charges for discriminatory
failure-to-hire. They now seek fuggyback on failure-to-hire chges filed by other Plaintiffs.
Spirit argues that because these Plaintiffs filed their own EEOC charges, they cannot piggyback
on the charges of other employees, such thatfiire-to-hire claims we not administratively
exhausted. (Doc. 525 at 17.)

Allowing the failure-to-hire claims of thesedttiffs to proceed is consistent with the
rationale of the single filing ruleyhich allows a persoto join a discrimin&on suit “so long as
his ‘unexhausted claims stem from the same cdraithe filed chargesahd ‘the named plaintiff
filed a timely administrative charge.'Fulcher v. City of Wichita387 F. App’x 861, 862 (10th

Cir. 2010) (citingFoster,365 F.3d 1191, 1197 (10th Cir. 2004)1)is considered “useless” to
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require each co-plaintiff to file his own EEOCathe “in situations in which the employer is
already on notice that plaintiffnay file discrimination claimsthus negating the need for
additional filings.” Foster,365 F.3d at 1197. The underlying priplei “is to give effect to the
remedial purposes of the ADEA and to not exclotieerwise suitable plaintiffs from an ADEA
class action simply because they have nooperéd the useless act of filing a chargiel.”(citation
omitted.)

The failure-to-hire charges filed by 17 othmersons against Spirit stem from the same
conduct challenged by the above-named Plaintiffmmely, that following the 2013 RIF, Spirit
rehired younger workers but rejected all appias from laid-off olde workers, and thereby
discriminated (according to the charges) by its “failto hire me and others similarly situated for
the available positions we have applied for...."0¢D525-2 at 27.) The filers stated they wanted
their charges filed “on behatif myself and all othersimilarly situated.” Id.) These allegations
should have put Spirit on notice of potentiahinols by other laid-off older workers whose
applications Spirit rejected. Moreover, all of these failures-to-hire occurred in the same general
time frame. Such circumstances satisfy the reguents and purposes of the single filing rule.
Cf. Foster,365 F.3d at 1199 (noting factors for determinivhen the single filing rule applies).

Spirit cites several cases foetproposition that a plaintiff whitles his or her own charge
is “bound to the scope” of that charge and “nmt assert other claims, even if some other
Charging Plaintiff has exhausted those other cldirfi3oc. 525 at 16.) Tére are numerous cases
stating that a plaintifivho files his or her own EEOC charg®gy not piggyback on the charge of
another person, although the only Tenth dircase cited foithat proposition iSO’Neal v.
Thompsonb4 F. App’x 301 (10th Cir. 2002). In thedse, one plaintiff (Wilkins) filed her own

EEOC charge and obtained a rigtvisue letter, but then waited seven months before attempting
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to pursue her claims in court. She invoked theglsifiling rule and attempted to join the timely-
filed suit of another employee, ke court concluded her claim svaroperly dismissed for failure
to file her lawsuit within 90 days of receiving a right-to-sue lettdr. In another case cited by
Spirit, Mooney v. Aramco Svcs. Cb4 F.3d 1207 (5th Cir. 1995), theurt said that an employee,
“by failing to assert a particular allegation i lsharge, has necessarily excluded himself from the
class of persons purportedly covered by the chafganother,” such that “the EEOC and the
employer are given no notice and no opportunity to remedy his compléintat 1223-24. The
court is not persuaded the reasgnof such cases applies herlere, there were two discrete
employment actions at issue — terminations faildres-to-hire — which took place at different
times, and which prompted two different sets of EEOC charges. The above-named Plaintiffs filed
charges concerning their terminations in or aroundl Ap2014. (Doc. 525-2 at 2.) At that time,
no charges were filed by any PHaifs concerning Spirit's failure-tdvire after the RIF. About six
months later, several Plaintiffs filed chasgeoncerning the failurexthire and specifically
indicated they wanted those charges filed on lbeall similarly situated persons. EEOC right-
to-sue letters did not issue (including to the above-named Plaintiffs) until May 31, 2016, and the
complaint in this action was filed within 90 daysithafter. (Doc. 1.) The above-named Plaintiffs
were named in the initial complaint.

Spirit has not shown the above-named Plaingéifésinvoking the single filing rule to avoid
a statute of limitations (as @'Neal), and any argument that Spwwas deprived of notice of the
piggybacked claims (as Mooney is unpersuasive given the timing of events and the contents of
the two groups of EEOC chargeseging discriminatory terminain and failure-to-hire. If the
single filing rule is a valid exception to tlatutory exhaustion requirement — and the Tenth

Circuit has determined that it-sits requirements anglrposes were satisfied with respect to the
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claims of above-named Plaintiffsr discriminatory failure-to-me. The motion to dismiss those
claims for failure to exhaust is denied.

B. Whether the individual ADA claims of the “New ADA Plaintiffs” © are time-barred.

Spirit argues the individual claims of the New ADA Plaintiffs are barred because they were
not filed within 90 days of receipt afright-to-sue letter from the EEOGee42 U.S.C. 812117(a)
(ADA provision adopting Title Vllprocedures, including 42 5.C. §2000e-5(f)(1) requiring a
person claiming discrimination toibg a civil action within 90 daysf receiving notice from the
EEOC).

A number of Plaintiffs filedeEOC charges alleging disabilitiscrimination and asserted
individual ADA claims in this lawsuit within 90 days of receiving a right to sue letter. The New
ADA Plaintiffs argue they are &tled to rely on thos timely filings inasserting their own
individual ADA claims, notwithstnding that the New ADARlaintiffs did not asert their claims
until three years after this suit séiled. (Doc. 534 at 17) (citingnderson v. Unisys Corp4/
F.3d 302 (8th Cir. 1995)). Spiribn the other hand, contends aiptiff asserting an individual
claim must file or join a suit within the sar@8-day period applicabl® the charging party on
whom the plaintiff is piggybacking. (Doc. 525 at 18) (citBgjton v. Sprint/United Mgmt. Co.,
No. 05-2361-JWL, 2006 WL 1789142 (D. Kan. JuneZ@®6)). Because the New ADA Plaintiffs
did not assert their claims until well after that 90-day period paSgétt, argues the claims of the
New ADA Plaintiffs are time-barred.

Spirit has the better of thegament. It is true that iAndersonthe court said plaintiffs

who file administrative charges are bound by the 90sdatute of limitations but as to plaintiffs

8 The New ADA Plaintiffs, who were added to the suithia First Amended Complaint (Doc. 519), are identified by
Spirit as: Doyon, Ballard, Byram, Chandler, Chavez, Hopgettman, Hutchinson, Kellams, Lawelling, Meadows,
Payne, Roberts, Russell, Samo, (Shane) Schimalt, Ward, Weber, and West. (Doc. 525 at 8.)
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who have never filed an administrative charge, ti@em it reasonable to permit them to join suit
as long as the claimant on whose administrativegfthey have reliedimely files suit after
receiving right-to-sue letters... Anderson47 F.3d at 309. But allding individual ADA claims

to be initiated several years after administratereedies have been exhausted — as the New ADA
Plaintiffs seek to do here —figtly contraryto section 2000e-5(f), iwhich Congress set a 90-day
limit for the obvious purpose afequiring the prompt filing @d resolution of employment
discrimination claims.

The better rule in this circumstancehg one indicated by Judge LungstronBoiton an
employee’s individual claim “will be considered &g so long as it was filed within 90 days of
the date that the individual upon whose charge he is piggybacking received his or her notice of
right to sue.”Id., 2006 WL 1789142, at *4See also id(citing Bowers v. Xerox Corpl,995 WL
880773, at *4 (W.D.N.Y. May 5, 1995) (“The rule thsktould apply, thereforés that a plaintiff
seeking to ‘piggyback’ onto the administrative geaof another would be subject to the same
statute of limitations as thoserpens similarly situatedpon whose charge helies. Put another
way, plaintiffs’ time to file this action ran out @ays from the day thatéhast actual plaintiff
similarly situated received theiright-to-sue letter.”) It isone thing to excuse repetitive
administrative charges, but another to excile statutory deadline for filing a lawsuit after
administrative remedies have been exhalistalthough an individal who piggybacks on the
charge of another might not receive any rtghisue notice from th&EOC (the notice that
ordinarily triggers the 90-day limitations periottjat is so only becausieat person’s EEOC filing
has been excused as an unnecessary duplicatf@re is no reason it should grant the person an
open-ended period in which to file a lawsuit. by equitable to subject that person to the same

90-day limit for filing suit that aplies to all other employeed.here is no obvious reason why the
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filing of a suit by one individualvho exhausted remedies shoultisfg the statute of limitations
with respect to another person who has their owlividual claim. Until an individual files a
claim in a lawsuit, an employer has no concretigcaaf the claim or awareness of its potential
liability, and there carbe no judicial resolution of the claimCf. Thiessen267 F.3d at 1110
(holding as long as the EEOC ahd company are aware of the matand scope of the allegations,
the purposes behind the administrative filingjuieement are satisfied and no injustice or
contravention of congressional intexcurs by allowing piggybacking).

The New ADA Plaintiffs alternatively arguedin claims are timely because they relate
back to the filing of the original complaint usrdFed. R. Civ. P. 15(c)(1)(B). Rule 15(c)(1)(B)
provides that an amendment to a pleading “relaéek to the date of éhoriginal pleading when
... the amendment asserts a claim ... that arosefdbie conduct, traetion, or occurrence set
out — or attempted to be set euin the original pleading....1d. The purpose of the rule is “to
balance the interests of the dedant protected by the statuteliofitations with the preference
expressed in the Federal Rules@i¥il Procedure in generahnd Rule 15 in particular, for
resolving disputesn the merits.”McClelland v. Deluxe Fin. Svcs., Ind31 F. App’x 718, 723
(10th Cir. 2011) (quotingKrupski v. Costa Crociere S.p.Al30 S. Ct. 2485, 2494 (2010)).
Although a defendant has a stroimgerest in repose, reposiould not be a windfall for a
defendant who possesses sufficient notice of impending cladngciting Krupski, 130 S. Ct. at
2494). “The rationale of Rule 15(c) is that atpavho has been notifieaf litigation concerning
a particular occurrence has been given all thecadtiat statutes of limitations were intended to
provide.” Id. (quotingBaldwin Cnty. Welcome Cntr. v. Brow466 U.S. 147, 149 n.3 (1984)).
“The same general standard wdtice applies regardless of whether a litigant seeks to add

defendants, plairffs, or claims.” Id. at 723-24.
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The court concludes the individuclaims of the New ADA Riintiffs do not relate back
because the amendment does not assert clalms &tose out of the conduct, transaction, or
occurrence set out” in the origihcomplaint and because Spirit would be prejudiced by the
addition of new plaintiffsasserting such clainis.In arguing otherwiseRlaintiffs overlook or
downplay the fact that theseeamdividual — not class or celttive — claims of disability
discrimination by persons not iddigd in the original complaint. (For example, Plaintiffs
repeatedly refer to “the optriPlaintiffs’ ADA claims,” butthese are individual claims, not
collective or class action claims.) The circuamgtes under which these specific individuals were
terminated and their applicatiorigr employment were rejectadere not part of the original
complaint. Their individual disabilities, whichrfa the bases of their ADA discrimination claims,
were not set forth in the complaint, and theirldjigations for positions they sought were not in
the complaint. These are new pestasserting individual claims disct from those in the initial
complaint. Their claims may be substantially simita claims asserted by others in the original
complaint, but they do not iae out of actions Spirit took iterminating or rejecting the
applications of those other employees. Under the circumstances, Plaintiffs have not demonstrated
that Spirit would suffer no prejudice in its ability defend the merits of these new claims. The
initial complaint was filed on July 11, 2016. (Ddc) Since then, the pgées have litigated a

number of issues, engaged in extensive adisry (divided by agreement into phases), and

” The court need not determine whether Plaintiffs must show a “mistake concerning the proper party’s identity” for
their amendment to relate back under Rule 150f) Pipeline Productions, Inc. v. Madison Cos., LI428 F. Supp.

3d 591, 604 (D. Kan. 2019) (finding that “new plaintiffs must satisfy each of the four express requirements” in Rule
15(c)(1)(C), including showing a mistake concerning the proper party’s identity.) Rule 15(c)(1)(C) applies when an
amendment “changes the party or the namingeptrty against whom a claim is assertédl.”Although comments

to the rule suggest “the attitude taken ... toward change of defendants extends by analogy to amendments changing
plaintiffs,” it is not at all clear how a mistake concerning identity would apply whesglaintiffs are added.See
Pipeline Productions428 F. Supp. 3d at 604 (finding that the origiplaiintiffs must show that but for a mistake on

their part concerning the proper party’s identity, they wouletliracluded the new plaintiffs in the original complaint);
Nelson v. Cty. of Allegheng0 F.3d 1010, 1015 (3d Cir. 1995) (examining whether defendants knew or should have
known that but for a mistake they would have been sued by the new plaintiffs.)
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conducted extensive mediation. Now, nearlse¢hyears later, the amended complaint adds
approximately twenty new Plaintiffs with individual claims allegingttthey — or perhaps
members of their families — had one or more disabilities or were regarded as having one or more
disabilities or had a record of having a disapilduring “relevant time periods” when they were
terminated or applied for other positions, and Bygitit discriminated against them on the basis
of these disabilities. (Doc. 522 at 88-89.) aitlg the evidence relevant to these claims may
not even be possibkeven yearafter the events in dispute. é&vif it is possible, it would likely

be significantly more burdensome and expensiveresudt of the delay in notifying Spirit of these
claims. Cf. Nelson60 F.3d at 1014-15 (“[T]he ‘prejudice’ to wh the Rule refers is that suffered
by one who, for lack of timely notice that a shiés been instituted, must set about assembling
evidence and constructing a defense wihencase is already stale.”).

“Statutes of limitations, which ‘are founch@ approved in all systems of enlightened
jurisprudence,’ ... represent a paswe legislative judgment thatig unjust to fail to put the
adversary on notice to defend witlarspecified period of time and thtte right to be free of stale
claims in time comes to prevail over the right to prosecute thésmited States v. Kubri¢ld44
U.S. 111, 117 (1979) (citation omitted.) The cowraudes the motion to dismiss the individual
ADA claims of the New ADA Plaintis should be granted based on the 90-day deadline for filing
suit adopted by 42 U.S.C. § 12117(a).

C. Disparate impact failure-to-hire claims under the ADEA

In the initial complaint, Plaintiffs’ fifth clan for relief alleged agdiscrimination based on
a theory of disparate impact, ristey to Spirit’s failure to hirehem after the July 2013 layoffs.
(Doc. 1 at 80) (citing 29 U.S.®.623(a)(2)). The claim allegedathSpirit implemented a policy

“[a]fter July 2013 ... of rejectingpplications for open positionsofn individuals terminated in
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the July 2013 RIF,” which “had a significant adverse impact on the work opportunities of former
Spirit employees age 40 or abové.(Doc. 1 at 80.) The courbtind these allegations failed to
state a claim because although 8§ 623(a)(2) psotmTiployees from the discriminatory adverse
impacts of an employer’s policiasdoes not extend tan employer’s failuréo hire non-employee

job applicants (including former employees)isuas Plaintiffs. (Doc. 454.) In response to
Plaintiffs’ assertion that theyn fact qualified as “employees” because Spirit developed the
challenged no-hire policy while theyere still employees, the caymointed out there was no such
allegation in the complaint.Id. at 11.)

In response to the court’sling, Plaintiffs amended théfth claim by deleting the
allegation that Spirit developdte challenged policy “after JuB013,” and alleged instead that
Spirit developed the policy “[w]hile planning the July 2013 RIF.” (Doc. 522 at 84.) Spirit now
moves to dismiss the amended claim, arguing tiligleficient because it does not allege that the
challenged policy adversely affectBthintiffs while they were eployees. Alternatively, Spirit
argues that if Plaintiffs were impacted by gwicy while still employed, then dismissal would be
warranted as to those Plaintiffs who signed a wasvetaims when theiemployment with Spirit
was terminated. (Doc. 525 at 19-20.) For theit,glaintiffs contend Spirit developed policies
altering performance reviews andaatgt re-hiring laid-off older workers while Plaintiffs were still
employees. Plaintiffs thus argue their terminaitand their inability tdoe recalled or rehired
stem from the impact of Spirit's conduct preicgpthe July 2013 terminations.” (Doc. 534 at 21.)
In other words, “[a]t the time these policies wptg in place, Plaintiffs still had an employment
relationship with Spirit,” and the policies ultine#it “deprived [the Plaitiffs] of employment
opportunities,” such that a dispée impact claim is proper “evamder the Court’s restrictive

interpretation of the statute.’ld( at 22.) As for Spirit's alteative argument that waivers signed
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by many of the Plaintiffs would bar any such claifkintiffs argue “theselaims were not yet
ripe when Plaintiffs waived their existing claimsyich that the waiverould not have barred the
claims. (d.)

The court will not rehash the prior discussadrg 623(a)(2) except to reiterate its finding
that “as used in § 623(a)(2)ndividual’ means a person who hasegmployment relationship with
an employer at the time the employer’s challengeddiion, segregation, alassification has an
adverse effect.” (Doet54 at 15; Doc. 519 at®. Plaintiffs’ efforts to overcome this limitation
on the scope of the statute almately unpersuasive. Forasons discusseat length by the
court in its prior orders — and discusse&iaber v. Carefusion Corp914 F.3d 480 (7th Cir.pf
bang, cert. denied140 S. Ct. 306 (Oct. 7, 2019), addlarreal v. R. J.Reynolds Tobacco Co.,
839 F.3d 958 (11th Cir. 2016@rf bang, cert. denied137 S. Ct. 2292 (June 26, 2017) — section
623(a)(2) does not provide relief for an employdature to hire non-s@ployee job applicants
such as Plaintiffs. The amended complaint at issue here identifies the challenged policy as one of
“rejecting applications for open ptens from individuals terminad in the July 2013 RIF.” (Doc.
522 at 84.) That policy could onhave had an adverse effect omiRliffs subsequent to their
employment with Spirit, when they submitted Bggtions and were rejected for open positions
after the July 2013 layoffs. At that point Plaintifere no longer employees of Spirit. They were
non-employee job applicants. No amount of mgisgp the allegations of the complaint or
attempting to spin a web betweewvents prior to the 20118yoffs and the subsequent rejection of
Plaintiffs’ applications for emplyment alter that fact. Accargyly, the court concludes that
Spirit's motion to dismiss the disparate impéature-to-hire claim inCount Five should be

granted.

8 The court allowed Plaintiffs to ametite fifth claim but noted that argumergbout whether it stated a valid claim
for relief would be reserved until after briefing by the parties. (Doc. 519 at 7.)
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D. “Deterred applicant” claims.

Spirit contends that all deterred applicaiitf@-to-hire claims must be dismissed because
Plaintiffs’ own allegations show it would not have been futile for them to apply for Spirit jobs.
(Doc. 525 at 22.) Even if the allegations of futility were sufficient, Spirit argues the deterred
applicant Plaintiffs cannot assert imdiual ADA or collective ADEA claims. Id. at 24.)

Because the court has already determinedRlzantiffs did not exhaust claims that they
were deterred from applying for Spirit jobs, theetleed applicant claims rstibe dismissed based
on the failure to exhaust. The court therefore does not address whether the allegations of futility
in the amended complaint are sufficient and/or whether such claims are otherwise precluded as to
individual ADA or collective ADEA claims.

E. Miller and Sha’s failure-to-hire claims.

Spirit points out that forms filed by these tWtaintiffs consenting to join the collective
action did not have boxes checkiedicating they had applied faeemployment with Spirit or
were discouraged or deterred from applying for reemployment. (Docs. 9459i81)thus argues
their failure-to-hire claims mudte dismissed. (Doc. 525 at 29r) response, Plaintiffs note the
amended complaint alleges that Miller applied for multiple positions with Spirit and alleges that
Sha was discouraged and deterred from applying for positions by Smotites. Plaintiffs assert
this “inadvertent failure” to akck the boxes on the consent fadoes not negate the allegations
in the amended complaint.

The court will deny the motion to dismiss the failure-to-hire claim of Plaintiff Miller. Spirit
disputes whether his failure to check a box andbnsent form was inadvertent (Doc. 540 at 10),
but that is clearly a factual question the court cannot resolve on a motion to dismiss. His allegations

in the amended complaint are sufficient to stateamcfor relief. As forPlaintiff Sha, the court
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will grant the motion to dismiss his failure-to-hkim, as it is based on an allegation that Sha
was deterred or discouraged from applying for position, and the court has determined that such
claims were not exhausted by asharge before the EEOC.

F. Abandoned claims

Spirit argues the “Estate of James Newmamgined as a Plaintiff in the amended
complaint, is not a proper partycdamust be dismissed. Plainti§tate in response that the estate
has agreed to dismiss the claim. (Doc. 534 apggordingly, the motion to dismiss is granted as
uncontested with respect to tBstate of James Newman.

Spirit also moves to dismiss the terminatiord OWBPA claims previously ruled upon by
the court that Plaintiffs have realleged in the amended complaint. The request appears to be
unopposed, as Plaintiffs’ response does not addifee issue. The court’s ruling on summary
judgment (Doc. 385) remains the law of the caSpirit's motion to dismiss the re-pleaded
OWBPA claims that were previoustirsmissed is accordingly granted.

IV. Conclusion.

Spirit’'s motion to dismiss (Doc. 524) GRANTED IN PART AND DENIED IN PART
as follows. The motion is GRANTED as to:

1) Plaintiffs’ “deterred pplicant” claims; such claims are DISMISSED WITHOUT
PREJUDICE for failure to exhaust administrative remedies;

2) the individual ADA claims of the NewDA Plaintiffs (Plaintiffs Doyon, Ballard,
Byram, Chandler, Chavez, Hopper, Hottman, Hutchinson, Kellams, Lawelling, Meadows, Payne,
Roberts, Russell, Samo, Shane Schmidt, Tieu, Ward, Weber, and West); the individual ADA
claims of the New ADA Plaiiffs are DISMISSED as time-barred under 42 U.S.C. 812117(a) and

42 U.S.C. §2000e-5(f)(1);
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3) Plaintiffs’ fifth claim forrelief alleging disparate impaage discrimination for Spirit’s
failure to hire various Plaintiffs; the claimBSMISSED for failure tcstate a claim upon which
relief can be granted under 29 U.S.C. § 623(a)(2);

4) claims by Plaintiff Sha asseg discrimination in Spirit’s failure to hire him; the claims
are DISMISSED WITHOUT PREJUDICE for failel to exhaust administrative remedies

5) claims by the Estate of James Neawmnsuch claims are DISMISSED WITHOUT
PREJUDICE; and

6) the termination and OWBPA claims previously ruled upon by the court that Plaintiffs
have realleged in the amended complaint aMIBSED for the same reasons previously stated.

The motion is otherwise DENIED. IT ISO ORDERED this 11th day of August, 2020.

sfohnW. Broomes

JOHNW. BROOMES
WUNITED STATESDISTRICT JUDGE
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