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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JAY V. OSBORN,

Plaintiff,

VS. Case No. 16-CV-1332-EFM-GLR

AMERICAN FAMILY MUTUAL INS. CO,,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Jay V. Osborn bringsuit against Defendant American Family Mutual Insurance
Company (“American Family”) for injuries i@ing from a gunshot wound that he sustained
while he was driving his vehicle. Defendargserts that it is entitled to judgment on the
pleadings because the incidetitissue is not covered undeetimsurance policy. Because the
Court finds that the factuallegations in this case do néll under the Uninsured Motorist
provision, the Court grants Defendant’s Mwtifor Judgment on the Pleadings (Doc. 11).

l. Factual and Procedural Background®

On February 25, 2016, Plaintiff was driving Wehicle in Newton, Kansas. Cedric Ford,

an uninsured motorist, was driving an uninsuvedhicle on the shoulder of the road toward

Plaintiff's vehicle. Ford ha ingested both methamphetamiaad alcohol and was in an

! The facts are taken from the pleadings ardrikurance policy attached to the Complaint.
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impaired state. As the two vehicles approached each other, Ford began firing a gun randomly
from his vehicle. Plaintiff wakit by bullets from Ford’s gun. PIiff suffered injuries to his
left shoulder, chest, and back and wasgerely and permantly injured.

Plaintiff has an insurance policy through fBedant American Family. Plaintiff's
insurance policy provides for both Personal Inj@nptection (“PIP”) and Uninsured Motorist
coverage. Defendant paid benefits to Pidirgursuant to the PIP portion of the policy.
Defendant, however, denied Plaintiff's claim for coverage under the Uath8dotorist portion.

The language in the policy relating to Usiimed Motorists Coverage states in part:

We will pay damages for bodily injury whican insured person lsgally entitled

to recover from the owner or operatof an uninsured motor vehicle or an

underinsured motor vehicle. The bodihjury must be sustained by an Insured

person and must be caused by accident and arise out of the use of the uninsured

motor vehicle or the underinsured motor vehicle.

Plaintiff now brings suit against Defendaior benefits under the Uninsured Motorist
provision. Defendant moves faadgment on the pleadings arguititat Plaintiff's claim must
fail as a matter of law because the incidémgs not fall under thesarance policy.

. Legal Standard

Under Federal Rule of Civil Procedure ¢R(a party may move for judgment on the
pleadings after the pleadings atesed as long as the motion is made early enough not to delay
trial.?> The standard for dismissal under Rule 12(c) is the same as a dismissal under Rule

12(b)(6)% To survive a motion for judgment on thkeadings, a complaint must present factual

allegations, assumed to be true, that “raise d talelief above the spelative level,” and must

2 Fed. R. Civ. P. 12(c).

3 Myersv. Koopman, 738 F.3d 1190, 1193 (10th Cir. 2013).



contain “enough facts to state a claimrédief that is plausible on its fac.”All reasonable
inferences from the pleadings are granted in favor of the non-moving®pddgigment on the
pleadings is appropriate when “theving party has clearly established that no material issue of
fact remains to be resolved and the pargnitled to judgment as a matter of lalvDocuments
attached to the pleadings are exhibits and beagonsidered in deting a Rule 12(c) motioh.
1. Analysis

Defendant makes two arguments that covemgs not apply. First, Defendant asserts
that the injury does not arise out of the useth® uninsured motorist's vehicle. Second,
Defendant asserts that the fact that it proviB#@ coverage to Plaifitidoes not estop it from
denying Uninsured Motorist coverage. Theu@t will address each argument in turn.

A. Arising Out of the Use of the Uninsured Motor Vehicle

Defendant contends that Riaff's gunshot wound did not e out of the use of an
uninsured vehicle. Plaintiff disagrees and arguastits injury was accidgeal and arose from an
uninsured motorist's use of a motor vehicle wittest motorist drove towd Plaintiff's vehicle
randomly firing a gun. As noted above, theinsured Motorist provision states:

We will pay damages for bodily injury whican insured person isgally entitled

to recover from the owner or operatof an uninsured motor vehicle or an

underinsured motor vehicle. The bodihjury must be sustained by an insured

person and must be caused by accident and arise out of the use of the uninsured
motor vehicle or the underinsured motor vehicle.

“ Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 570 (2007).
® Sandersv. Mountain Am. Fed. Credit Union, 689 F.3d 1138, 1141 (10th Cir. 2012).
®1d. (quotations marks and citation omitted).

" Park Univ. Enters., Inc. v. Am. Cas. Co., 442 F.3d 1239, 1244 (10th Cir. 2006). Plaintiff attached the
insurance policy to his Complaint.



The parties focus on what it means for the bodiyrinto “arise out othe use” of the uninsured
motor vehiclé® Although there are no Kansas cases aithlogous facts, geral Kansas cases
have considered whether an injury hasar out of the use of a motor vehitlelhe Court will
provide a brief overview.

In Farm Bureau Mutual Insurance Co. v. Evans,’® an individual threv a lighted firework
from the rear of a parked car which landed arpdloded in a glass ofeler, injuring the person
holding the glas§® When considering whether the injuagose out of the use of the automobile,
the Kansas Court of Appeals stated thatehewust be “some causal connection or relation
between the use of the vehicle and the injafylt also explained thisoncept in another way by
stating that “an injury does natrise out of the ‘use’ of a hele within the meaning of the
coverage clause of an automobile liability pglif it is caused by some intervening cause not
identifiable with normal ownebsp, maintenance and use ofetlun]insured vehicle and the
injury complained of ** “The provision, however, impartsmaore liberal concept of a causation

than ‘proximate cause’ insttraditional, legal sensé?” The court concluded that the use of the

® The full sentence states: “The bodily injury must be sustained by an insured person and must be caused by
accident and arise out of the use of the uninsured meetdcle or the underinsuredotor vehicle.” “Accident”
appears to be a key term in determining the applicabilithisfprovision. However, it does not appear that accident
is defined in the policy. In addition, the parties dd discuss the meaning of or the relevancy of the term
“accident.” Because of the lack of dission, the Court will not consider timapact of the requement that the
bodily injury “must be caused by accident.”

° The jurisdictional basis for this case is diversity. Thus, Kansas substantive law is applicable.
107 Kan. App. 2d 60, 637 P.2d 491 (1981).

1d. at 493.

21d. at 494.

31d. (citations omitted).

141d. (citations omitted).



vehicle did not causally contribute to the individual's injuries as the firework was simply lit
inside the vehiclé>

In Hamidian v. Sate Farm Fire & Casualty Co.,'° the Kansas Supreme Court considered
whether injuries and a death arose from the usanafininsured motor vehicle. In that case, a
male was driving his insured vehicle when amsared vehicle lightly bumped the back of his
vehicle!” The driver of the insured vehicle pullever and walked tthe back of his cdf The
uninsured motorist exited his car and shotdtieer, killing him, and then stole his walf€t.The
insured driver's mother exited the vehicle and camthe back of the car and was also shot in
both arm<® The uninsured motorist thertuened to his car and sped awdy.

After reviewing several Kansas cases, and the law set foBvais, the Kansas Supreme
Court found that the death and injuries dit arise from the use of a motor vehidelnstead,
the court stated “[tlhe shootings were intenéibacts unrelated to the operation of a motor

vehicle. If the incident herein was a bump-and-run robberywehile was used only to get the

24,

16251 Kan. 254, 833 P.2d 1007 (1992).
71d. at 1008.

81d.

4.

2d.

Zd.

221d. at 1013.



driver to stop.*® Thus, the court concluded thatettuninsured motorist provision was
inapplicable to th facts of the casg.

In Garrison v. State Farm Mutual Automobile Insurance Co.,?° a passenger in a vehicle
accidentally discharged his shotgun while extithe car during a hunting trip and shot the
driver?® The driver sought coverage undiés insurance policy for PIP benefffs Although the
plaintiff was seeking benefits under the BRbpRovision rather than the uninsured motorist
provision, the Kansas Supreme Court considereekiven the accident arose out of the use of a
motor vehicle®® It set forth the causation test for the terms “arising out of” and “use” of a
vehicle as “the use of the vehicle need not leepitoximate cause of the injury, but rather it is
sufficient if the use of the vehicle éscause in a more liberal sené®.The court also stated that
“[cloverage exists where the minimal causal cmtion between the use of the vehicle and the
injury is provided by the foreseeable and reasonable use of the vehicle for htfhtiffe"court

did point out that the “use” dhe car did not necessarily metrat it had to be a normal or

B,

2d.

%258 Kan. 547, 907 P.2d 891 (1995).
%d. at 893.

2,

2 1d. at 894. The distinction between a PIP and UnigMotorist provision will be discussed in further
detail below.

2d.

%0)d. at 895.



lawful use®' Ultimately, the Kansas Supreme Court concluded that the injury arose from the use
of the vehicle because the vehicle was being used for hiffiting.

In this case, Plaintiff contends that his inpgriarose from the uninsured motorist’'s use of
the vehicle because the vehicle provided thmsumed motorist with the means to approach
Plaintiff in close proximity. Tus, Plaintiff contends that theninsured motorist’'s use of the
uninsured vehicle was the actuaéans that enabled the mototstinjure him and the vehicle
was a mechanical accomplice or active asogy. Plaintiff directs the Court ®&ate Farm
Mutual Automobile Insurance Co. v. Blystra,** a Tenth Circuit case. In that case, a boy was
walking down the street and hit lybullet shot from either the g@enger or the driver in a truck
that drove by In determining whether uninsured mosortoverage was applicable to the boy’s
injuries, the Tenth Circuit considered whether ithjaries arose out of ¢huse of the uninsured
vehicle®® To make this determination, the coamplied New Mexico law which employs a
three-part test: The first element requires a sufficierausal nexus betwe¢ne use of the car
and the injury and requires considering whettie vehicle was an “active accessory” in the
injury.’” The Tenth Circuit stated that “[wlhen automobile is used by an assailant to

undertake a drive-by shooting, the automobile nsost by definition andctive accessory’ to the

*'1d. at 896.

*1d.

3386 F.3d 1007 (10th Cir. 1996).

%1d. at 1009.

%d. at 1011-14. The Tenth Circuit first consideredettier the injuries were caused by an “accident” and
determined that they were. As noted above, the partidss case have not dis@esl what the term “accident”
means.

31d. at 1012.

371d. (citations omitted).



assault.?® Concluding that the unineed vehicle was an “activaccessory,” the Tenth Circuit
found that there was a sufficient causal conoectietween its use and the victim’s injuriés.
The Tenth Circuit went on to finthat the two other elements rgemet and thughe drive-by
shooting was compensable undeuaimsured motorist polict

This case, however, is not persuasive. ndged above, the TdntCircuit applied New
Mexico law as the incident occurred in thatigdiction. Here, Kansas law is applicable. The
difference between the law in these two jurisdits appears to differ significantly. Kansas does
not employ New Mexico’'s threpart test. And more specifitpl Kansas does not consider
whether the car was used as an “active accesadrgn looking at whether a victim’s injuries
arose from the use of the vehicle. Garrison, the Kansas Supreme Couapted that Minnesota
employs the “active accessory” test and stated that Kansas does not impose such a refuirement.
Thus, whether the vehicle is an “active accessmyiot a consideration and the Tenth Circuit’s
Blystra opinion is unpesuasive.

Furthermore, although all of the cases in Karisaslve different facts, on more than one
occasion, the Kansas courts have expressed dbabtn intentional shooting from a vehicle
would be covered by the provisidarising out of the use” of the vehicle. In the first case
involving a lighted firework thrown from a parkear, the Kansas Court of Appeals stated that

the use of the car did not causally contributéht individual’s injuries'anymore than it would

% d. at 1012.
¥d.
4014, at 1012-13.

L Garrison, 907 P.2d at 895 (“The [Kansas] Court of Appeals noted that under Minnesota law, the vehicle
must be an ‘active accessory’ to the accident, butdaum precedent to suggest that we would impose such a
requirement. We agree. The Minnescaaes are factually distinguishable.”).



have if one of the occupants undee facts present in this case had shot her with a fire&rim”
Garrison, a case involving a moving velfe in which the Kansas Supreme Court found that the
driver’s injuries from a gunshetound were covered, the court sththat the Hding would not
likely be expanded to cover drive-by shootitgeause “[tlhe difference between a hunting trip
and a drive-by shooting seems obviofs.”

Here, Plaintiff's injuries did not arise frometluninsured motorist’'s use of the vehicle but
rather from the gunshot wounds that heereed. Although the Vecle was moving, the
vehicle’s involvement was incidaitto the injuries that Plaiifit received. Thus, under Kansas
law and the facts alleged in this case, theinsured Motorist provision does not provide
coverage for Plaintiff's injuries.

B. Estoppel

Plaintiff also alleges in his Complaint tHaefendant’s payment of PIP benefits estops
Defendant from denying that thiscident arises out of the usetbe vehicle. Defendant asserts
that its payment of PIP benefits does not constitute acceptance of coverage for Uninsured
Motorist benefits. The PIP provision in Plaffi§ policy states: “We will pay, in accordance
with the Kansas Automobile Injury Reparations Act, personal injury protection benefits for 1.
medical expenses, 2. rehabilitation expenses, .. ri@ddor bodily injury to an eligible injured
person caused by an accident due to maintar use of a motor vehicle.”

The Uninsured Motorist and PIP provistomave similar language. The language,
however, is not identical and impantly, these provisionare in separate ga of the policy.

With regard to the PIP provision, it covers boditjury “caused by ... maintenance or use of a

42 Evans, 637 P.2d at 494.

43 Garrison, 907 P.2d at 896.



motor vehicle.” As to the Uninsured Motorist praion, it states that “[tje bodily injury must ...
arise out of the use of theninsured motor vehicle or theinderinsured motor vehicle.” The
distinction between the two isedr. The Uninsured Motorist@uision relates to the use of the
uninsured motor vehicle while the PIP prowisirelates to the insured’s vehicle.

Plaintiff appears to disagree that the PIP cayeria limited solely to the insured’s car.
However, if the PIP provision covered unirsdl vehicles, the PIP and Uninsured Motorist
provisions would be duplicativelhere is a distinction in therilguage, and the PIP coverage is a
separate endorsement to the insurance poliCgverage under one part does not necessarily
imply coverage under another part. Rather, the facts of the case must be applied to each separate
provision.

Several cases support this point. Hamidian, a case discussed above, the Kansas Court
of Appeals denied coverage under the uninsumedorist provision because it found that the
uninsured motorist’s vehicle was not in use at the time of the iffjufjhe court also denied
coverage under the PIP provision because it found that the insured’s injuries did not result from
the use of his own vehicle as he wasamerating it at thenie of the shooting’

In Carrasco v. Allstate Insurance Co.,*® an unpublished opinion ke Kansas Court of
Appeals, the court noted the diféemce between PIP benefits amtinsured motorist benefits.

The plaintiff argued that the defendant'sypeent of PIP benefits supported payment of

uninsured motorist benefits dguse the PIP language was idaitio the uninsured motorist

4 Hamidian, 833 P.2d at 1013.

“>1d. That fact contrasts with thadt in this case as Plaintiff was operating his vehicle when he was shot,
but Defendant provided Plaintiff with PIP benefits.

462011 WL 6413626 (Kan. Ct. App. 2011).

-10-



language and should be interpreted in the same mahnehe court first disagreed that the
language was identical, but it alstated that “more importantl{he PIP benefits turned on
whether [the plaintiff], not the assailant, made obthe [vehicle]. The questions are distirfét.”

Here, the PIP and Uninsured Motorist provisions are differentasisd from different
policy language. One requires ttensideration of the insuredighicle use and one requires the
consideration of the uninsured’shiele use. Accordingly, thedirt finds that Defendant is not
estopped from denying coverage unither Uninsured Motorist provision.

IT IS THEREFORE ORDERED that Defendant’s Motion for Judgment on the
Pleadings (Doc. 11) GRANTED.

IT1SSO ORDERED.

Dated this 2% day of April, 2017.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE

471d. at *6.

4.
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