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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CYNTHIA STOHR, et al.,

Plaintiffs,
V. CaséNo.17-1018-JWB
PETER SCHARERet al,

Defendants.

MEMORANDUM AND ORDER

This matter is before the court on Defendaavid Farris’s motion for summary judgment.
(Doc. 92.) The motion is fully briefed and is rifoe decision. (Docs. 93, 102, 105.) Also before
the court is Plaintiffs’ motion itimine (Doc. 75) and Defendanttesponse. (Docs. 77, 78.) For
the reasons stated herein, Defant’s motion for summary judgmig(Doc. 92) is GRANTED IN
PART and DENIED IN PART. Plaintiffgnotion in limine (Doc. 75) is DENIED.

|. Background

Plaintiffs are the heirs dErnest A. Stohr, who diedn March 30, 2015.They assert
negligence claims against the remainiefendant, David Farris (“Defendant”’)Plaintiffs allege
that Defendant negligently started a fire, on @pprty adjoining theirs,ral that the fire caused
Ernest Stohr to suffer smoke inhalation and cooapions that ultimately caused his death two
weeks later. (Doc. 82 at 7.) Plaintiffs seek actual damages of just over $3 million, including

economic damages of about $2.4 million, as well as punitive damddeat 12.)

! Defendants Peter and Shawnee Schardividually and as trustees of the Scharer living trust, were dismissed by
stipulation entered January 31, 2019. (Doc. 95.)
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In his summary judgment motion, Defendant argues Plaintiffs cannot prevail because they
cannot establish the cause and origin of fihe Alternatively, Déendant seeks summary
judgment insofar as Plaintiffs assert a wrongfahth claim, arguing Plaintiffs have no expert
testimony to show that Ernest Stohr’s deatts caused by smoke inhalation. (Doc. 93.)

II. Facts

The court finds the following facts to be aamtroverted for the purposes of summary
judgment. In keeping with summary judgment standards, where there is conflicting evidence or
where a fact depends upon the credibility ofimess, the court adoptsettversion of the facts
most favorable to Plaintiffs. The court doedeoause “[c]redibility derminations, the weighing
of evidence, and the drawing of legitimate inferences from the facts are jury functions, not those
of a judge” in rulingon summary judgmentAnderson v. Liberty Lobby, In&t77 U.S. 242, 255
(1986).

A. Origin of the fire Peter and Shawnee Scharer, vidlially and as trustees of the

Scharer living trust, owned qoerty at 610 E. 85th St., Hliason, Reno County, Kansas.
Plaintiff Cynthia Stohr and her hoand Ernest A. Stohr owned propejust to the north of the
Scharer property at 9002 N. Plum St. t¢hinson, Reno County, Kansas.

Defendant worked and lived on the Schaymperty. His duties included mowing the
pasture, which he did using the Scharers’ tractbhe tractor was blue and gray with a cab.
Defendant regularly used the tractor to mainth@pasture. Defendawas the only one known
to have access to thector and its key at the time thfe fire. (Doc. 105 at 3.)

Peter Scharer wanted all of tbedar trees out of his pastutde would typically gather up
cedar trees in piles in the pasture and burn thBefendant had watched Peter Scharer burn the

piles on at least one occasiarior to March 16, 2015.



On March 16, 2015, the day of the fire, Peter and Shawnee Scharer were out of the State.
Defendant was the only other person living on theaBer property at that time. There were piles
of cedars out in the past that day.

Sometime in mid or late morning on Mart, 2015, Mike Ratzloffvas outside walking
about 300 yards away from the Schigreperty. He saw someonethre Scharers’ blue and gray
tractor pushing brush onto a pile the Scharer property. Shortlyetieafter, he saw a man with a
hat standing by the tractor lookiagone of the brush piles. Rtff could see thee or four brush
piles. (Doc. 102-9 at 1.) Later in the dayj#Raf saw smoke coming from the Scharer pasture.
He saw the pasture was on firetlwihe wind blowing the fire tthe north, and the brush piles
were burning. There was somebody on the tractomgudlidisc on the south side of the fire in an
apparent effort to create a bufferRatzloff subsequently heard the sirens of approaching fire
trucks.

Defendant drove a white pickup truck. Saafter the fire begama white pickup truck
resembling Defendant’s was sdmna neighbor being then on the Schargaroperty on the north
side of the fire. (Doc. 105 at 5.) A neighbor adsav a white pickup parked the vicinity of the
brush piles after the fire had dt&a. (Doc. 102-4 at 6.) Theighbor went upstairs in his house
to get a better view of the firedBased on what he saw, he thoutii# fire had started in the area
of the brush piles on the Scharer property, irstmae area where brush piles had previously been
burned on that propertyld( at 5-6.)

In addition to his job on the Scharer progeefendant had a job working at Reins of

Hope, an organization that provided horsebacksrige children and adults with disabilities.

2 There is some evidence in the record that this person may have been Troy Widere&Bcharer's brother, who

was called by Scharer after she was notified of the fire. At Scharer’s request, Wilder went to the property to assist
Defendant. Wilder allegedly hooked up the disc after Defendas unable to do so and used it to create a firebreak.
(Doc. 102-16 at 14-18.)
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Defendant testified that on March 16, 2015, he wodkddus job at Reins dfilope from 7 a.m. to
3:00 p.m., before returning to the Scharer propddgfendant denies havistarted the fire. (Doc.
93-7 at 6.) In his deposition, Deigant testified he was in his ro@hthe Scharer property around
4:45 p.m. when he first saw smoke, went algsand saw the fire. (Doc. 102-5 at 31.)

Initially, Defendant testified in his deposition that when he first saw the fire, he saw no fire
trucks, and he proceeded to @Gllawnee Scharer, who told himdall 911. After being shown a
transcript of a statement he had previouglyen to investigators, Defendant changed his
deposition testimony to say that when he first saafitle, the fire trucks we already present, so
he called his employer Shawnee Scharer insteadllrig 911. (Doc. 105 at 9.) Defendant denied
having driven his pickup truck aroutttk fire. (Doc. 93-7 at 6.) He testified that after he saw the
fire he went to the tractomd hooked up the “drag” behind it@pulled it through parts of the
pasture to try to eate a firebreak.Id.)

The fire was reported to Reno County EmergeBervices at about 4:35 p.m. on March
16, 2015.

Detective Richard Jennings of the Reno Coufdaysas Sheriff's Ofie investigated the
fire but “inactivated” the investigation becausenN@s “unable to determine exactly when or where
the fire started.” (Doc. 93-6.)

B. Circumstances of Eest Stohr's deathAfter learning of thdire, Ernest Stohr’'s son

and daughter-in-law assisted him in going t@eea of town where there was no smoke. After the
fire department cleared the area, Cynthia Staturmed with Ernest to their home. Smoke was
still very thick around the home when they retaknd hey stayed the night in the home because

they could not find any vacant handicap-accessible hotel rooms in the area. During the night, a



fire restarted on their prepty and they worked to put it outjttv Ernest using hose in an attempt
to keep the fire from getting to the houskhey were outside nsb of the night.

During the week of March 16 telarch 23, 2015, Ernest wasing rescue inhalers. He
lost about ten pounds that week and wasghing, wheezing, nauseated, and suffering shortness
of breath and fatigue. These symptoms sfafté to 48 hours after the fire and progressed
throughout the week.

Ernest Stohr was admitted to the hospital on March 23, 2015, complaining of shortness of
breath. At the time, he was suffering from choaily high blood pressurgeripheral vascular
disease, diabetes, chronic obstructive pulmodeagase (COPD), and avascular necrosis.

On March 30, 2015, Ernest Stohr died. Amoagy was performedAn amended death
certificate was filed with the State of Kansa®l signed by Jaime Oeberst, M.D. (Doc. §3-9.
Section 28 of the certificate addises the “Cause of Death.” Pagitals with “Events (diseases,
injuries, or complications) thatirectly caused the death.” Onnla A the physician is to list the
“immediate cause,” defined as “Final Diseas€ondition Resulting in Death.” On Line A, Dr.
Oeberst listed “Ruptured Abdomin&ortic Aneurysm.” On Line®, C, and D, the physician is
directed to list “Conditions, if any, leading tause listed on line a,” and “underlying cause,”
defined as “disease or injury that initiated the events resulting in death.” On Line B, Dr. Oeberst
listed “hypertensive and atherosclerotic cardiovascdisease.” Part Il of Section 28 calls for
“other significant conditions contributing toatl but not resulting ithe underlying cause given
in Part I.” Dr. Oeberst listed “smoke inhatatj exacerbation of chronic obstructive pulmonary

disease, [and] diabetes mellitusId.{

3 The parties stipulated to the admissibility of the death certificate, subjasytobjections regarding relevance or
materiality. (Doc. 82 at 3.)



Plaintiffs cite deposition testimony of Geri i#aM.D., and argue gshows Hart's opinion
that “smoke inhalation from theréi contributed to Ernest Stohdgath.” (Doc. 102 at 13.) The
cited portions of the depositionpwever, do not show such an opmi Dr. Hart opined only that
the fire exacerbated Ernest Stohr's CORDich “then caused this cascade of evémis ended
in his deatH. (Doc. 102-6 at 4) (emphasis addedNhen asked if it was her opinion that the
exacerbation of the COPD caused the aneurysm, ghasgaand further stated that the aneurysm
was caused “by long-standing diabetiedacco, [and] hypertension.”ld( at 4-5.) She agreed
with the statement in the déatertificate that the aneurysmas the cause of deathd.(at 5.)

Plaintiffs also cite the deposition of Costy ttéa, M.D., and similarly assert he testified
that “smoke inhalation from thereicontributed to Ernest Stohdeath.” (Doc. 102t 13.) Again,
the deposition excerpts do not support that assertDr. Mattar was asked at his deposition to
read a letter in which he had previously stdked “[o]bviously the C®D exacerbation and smoke
inhalation played a major role in [Ernest Stohrshth.” The letter additionally stated that Ernest
Stohr had high blood pressure difidt is possible that the ruptred aortic aneurysm occurred
during one of these hygensive episodes.” (Doc. 102-8 at 4But in the dposition excerpts
cited, Dr. Mattar did not assert treahoke inhalation from the fireged any contributory role in
the rupture of the aneurysm or in Mr. Stold&ath. Dr. Mattar only opined that increased blood
pressure increased the likelihood of an aneurysm ruptutthqat(5.) When asked to explain his
opinion concerning the aneuryshe stated the following:

Q. Can you explain to us physiologicalipw an increased blood pressure could
lead to a rupture of an abdominal aortic aneurysm?

A. When the blood pressuig high, it put[s] pressuren that pouch and it can
rupture. Also, [an] aneurysm can rupture with normal blood pressure.

Q. And so what you're saying is that Mitohr’s abdominal aortic aneurysm could
have ruptured for a variety different reasons; correct?



A. Yes.

Q. And you're not able tetate to a reasonable dego#amedical certainty what
likely caused his abdominal aorioeurysm to rupture; correct?

A. If you want me to tell you the more — nredb0 percent [sic] — the likelihood that
it rupture[d] from that high blood pressure more than [a] certain number, | can’t
give you that number.

Q. And I guess what | want to know is, in this case, are you attempting — you used
the word possible —

A. Possible, yeah.
Q. In your letter.
A. Yeah.

Q. And I understand when you say possitMeat you've told uss there’s several
possible reasons why his —

A. Yes.
Q. - abdominal aortic aneurysm, whiclidd him, could have ruptured; correct?
A. Yes, yes.

Q. All right. And so what Want to know is, in this case, are you intending to offer
an opinion that you knowhat the — what likely caed his abdominal aortic
aneurysm to rupture?

A. To rupture? | cannaell you what likely. [sic] Possibly the high blood pressure.
Possibly the stress of the shortness efabr. Possibly that was the time for the
aneurysm to rupture because it can daiite you can wreck your car driving going
on the highway; the same thing. Becaitssan happen. And that's how people
die, regular people, regardkeif they were in the hogpl or walking on the street.

(Id. at 2.) The court finds th&tlaintiffs’ proposed fact that syke inhalation contributed to the

death of Ernest Stohr is natported by the deposition testimony.

Finally, Plaintiffs cite a letter dated Septber 1, 2016, from Steven Ronsick, M.D., which

stated in part that “[t{jhe smokehalation and the exacerbationfha¢ COPD and acute respiratory

failure are definitely linked to the grass fireaa inhalation which caused [Ernest Stohr’s] death.”

(Doc. 102-13.) Aside from the carding nature of this assertioDy. Ronsick’s letter is clearly
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unsworn hearsay and is not admissible in evidémgeove the cause or causes of Ernest Stohr’s
death. See Adams v. Am. Guarantee and Liab. Ins, £38 F.3d 1242, 1246 (10th Cir. 2000)
(hearsay testimony that would be inadmissibldriat cannot be used tdefeat a motion for
summary judgment)Capobianco v. City of New York22 F.3d 47, 55 (2d Cir. 2005) (“As a
general matter, it is correctahunsworn letters from physiciagsnerally are inadmissible hearsay
that are an insufficient basis for oppwsa motion for summary judgment.”)

[11. Summary Judgment Standards

Summary judgment is appropriate if theoving party demonstrates that there is no
genuine dispute as to any material fact, and theamt is entitled to judgment as a matter of law.
Fed. R. Civ. P. 56(a). A fact is ‘aterial” when it is essential to the claim, and the issues of fact
are “genuine” if the proffered evidea permits a reasonable jury taake the issue in either party's
favor. Sotunde v. Safeway, In@.16 F. App'x 758, 761 (10th Ci2017). The movant bears the
initial burden of proof and mushow the lack of evidence on an essential element of the claim.
Thom v. Bristol—Myers Squibb €853 F.3d 848, 851 (10th Cir. 2004) (citi@glotex Corp. V.
Catrett 477 U.S. 317, 322-23 (1986)). The nonmowvamist then bring forth specific facts
showing a genuine issue for trid. The court views all evidence@reasonable inferences in the
light most favorable tthe nonmoving party.ifeWise Master Funding v. Telebai¥4 F.3d 917,
927 (10th Cir. 2004).

V. Analysis



1. Cause of the fire Plaintiffs’ negligence claifmrequires them to prove by a

preponderance of evidence that Defendamgligent acts caused them damag@e burden of
proving causation was discussedriount v. Deibert282 Kan. 619, 147 P.3d 1065 (2006), a case
in which there was no direct proof of the causa @ife but circumstantial evidence pointed to a
group of boys who had been playing with fire efthe incident. In addressing the burden of
proof, the court quoted at lefingtrom a well-known treatise:

The plaintiff must introduce evidence which affords a reasonable basis for the
conclusion that it is more likely than nibtat the conduct of the defendant was a
cause in fact of theesult. A mere possibility of st causation is not enough; and
when the matter remains one of pure spdimuiar conjecture, or the probabilities

are at best evenly balancédpecomes the duty of the court to direct a verdict for
the defendant. Where therlusion is nobne within common knowledge, expert
testimony may provide a sufficient basis fobit in the absence of such testimony

it may not be drawn....

The plaintiff is not, however, requireéd prove the case beyond a reasonable doubt.
The plaintiff need not [nega} entirely the pssibility that the defendant's conduct
was not a cause, and it is enough tiwoiduce evidence from which reasonable
persons may conclude that it is mambable that the event was caused by the
defendant than that it was not. The fact of causation is incapable of mathematical
proof, since no one can say with absolut¢atety what would have occurred if the
defendant had acted otherwise. Proofmbiat we call the relation of cause and
effect, that of necessary antecedent sr&vVitable consequence, can be nothing
more than ‘the projection of our habit ekxpecting certain consequents to follow
certain antecedents merely because we had observed these sequences on previous
occasions.’ If as a matter of ordinary expace a particular act or omission might

be expected, under the circumstances, to peduyzarticular resulgnd that result

in fact has followed, the conclusion mhg permissible that the causal relation
exists.

4 Plaintiffs asserted a theory of negligence per se in the pretrial order in addition to ordinasneegligPoc. 82 at

6-7, 9.) Defendant has moved for summary judgment on the negligence per se theory, arguing the pretrial order shows
that Plaintiffs only asserted that the@yainst the Scharers. (Doc. 93 at BegFed. R. Civ. P. 16(d) (the pretrial

order controls the action unless the court modifies it.) #ffainresponse does not address the issue. (Doc. 102.)
Because Plaintiffs have not contestieel issue, the court will grant Defendamhotion for summary judgment insofar

as Plaintiffs now seek to assert a themfrpegligence per se against Defendant.

5 Plaintiffs seek various other damages in addition to damages for wrongful death. (Doc. 82 at 12.)
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Id. at 628-29, 147 P.3d at 1072-73 (quoting Prosd€ed&ton on Torts, § 41, pp. 269-70 (5th ed.
1984)).

Plaintiffs argue the evidence shows a genuisee®f fact as to what time Defendant was
present on the Scharer propertyMarch 16, 2015, and whether hedity brush fires that day.
The court agrees. A jury viewing the evidence@Ilaintiffs’ favor could rasonably conclude that
Defendant was, more likely than not, the person seen on the morning of March 16, 2015, piling up
brush on the Scharer property with the Schareastdr. A jury could further conclude Defendant
likely started the fire by burning those brush pil@here is no direct evidence of this, but a jury
examining all of the circumstancesuld, if it drew all reasonablaferences in Plaintiffs’ favor,
make such findings by a prepomdece of the evidencél he circumstances potentially supporting
such a conclusion include evidence of the followitttat Defendant had previously watched Peter
Scharer burn the brush piles; that Defendantkifeter Scharer wanted the cedars burned and the
fact the brush was piled up for burning on the dayheffire; the fact that Peter and Shawnee
Scharer were out of town at the time of the;fidefendant’s exclusivecaess to the tractor on the
morning and afternoon of the fire; Mike Ratzloftestimony that he saw a man using the Scharers’
tractor to pile up brush shortly foee the fire; testimony indicatintpe fire likely started in the
area of the brush piles; the sigly of what appeared to be feadant’s pickup truck parked by
the brush piles and driving around the fire; theesige of evidence suggeg a likely alternative
source or cause of the fire; and the absence withgputable alibi foDefendant for the morning

of March 16, 2015, or for the afternoaen the fire apparently startéd.

6 Defendant cites no uncontroverted evidence establishinglillin The court notes it is uncontroverted that a
document created by Defendant allegedly showing his work times at Reins of Hope in Madd, dffg€rs markedly
from other, more detailed time records from Reins of Hope. (Doc. 105 at 6-7.) Alsimciliment shows no specific
hours worked for any geof March 2015 and indicates Defendant wasd par only two hours of work each day that
month. (d.)
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As in Yount,there is no direct oroncrete proof here of howithfire started, and the
authorities ultimately reached no conclusiort@#ts cause, but enough circumstantial evidence
has been cited to allow a reasonable jury toctale that Defendant’s negligent actions more
likely than not caused the fire. A jury could redlcht conclusion by drawing inferences from the
evidence such that it would constitute a reabnaeduction rather than mere speculation.
Accordingly, Defendant’s motion for summary judgment will be denied insofar as he claims
Plaintiffs have failed to cite eveahce showing a genuine issue of fastto the cause of the fire.

2. Wrongful death “If the death of a person is caudgdthe wrongful act or omission of

another, an action may be maintained for the damages resulting therefrom....” K.S.A. 8 60-
1901(a). As explained iBurnette v. Eubank808 Kan. 838, 425 P.3dl3 (2018), this requires a
showing that a wrongful act “causedcontributed” to the death. But regardless of whether an act
is claimed to be the sole cause or a contributagse, a plaintiff mushew “but-for causation” —
meaning if the death would have occurred witteodefendant’s negligence, no causation has been
shown and there is no claim for wrongful dealith. at 842-43, 425 P.3d at 348.

Plaintiffs argue the testimony of Drs. Hamd Mattar satisfies the causation element,
because it shows there was a édir causal relationship between Ernest’s smoke inhalation, the
spiking of his blood pressure for many hours, and the fatal rupture of his aortic aneurysm.” (Doc.
102 at 20.) But as previously indicated in theesnent of facts, the deposition testimony of these
witnesses does not include any opinion that smoke inhalation from the fire was a contributing
factor in the rupture of the angsm or in Ernest Stohr’'s deator can the letter of Dr. Ronsick
satisfy the causation element, because the letter is inadmissible hearsay. Finally, to the extent
Plaintiffs rely on the death certifite alone to establish causatithe document itself is equivocal

and is insufficient for a jury to conclude — wotlit resorting to speculation - that smoke inhalation
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was a “but-for” cause of the rupture of the aiysm. Expert medical testimony is required under
these circumstances to establish that smokdatiba from the fire was a cause of Mr. Stohr’s
death. See Puckett v. Mr. Carmel Reg. Med. Cer80 Kan. 406, 435-36, 228 P.3d 1048, 1068
(2010) (expert testimony is geadly required to establish cadga on medical issues because
such matters are outside the knowledge of theageeclay person.) BecauB&intiffs have failed
to cite expert medical testimony from whichHuay could properly findthat smoke inhalation
caused or contributed to Mr. Stihdeath, the claim for wrongfulegth fails as a nter of law.
Defendant’s motion for summary juahgnt is accordingly granted insofar as Plaintiffs assert a
claim for wrongful death. Thisuling does not precludelaintiffs’ negligence claim insofar as it
seeks damages other than those for wrongful d&zabK.S.A. § 60-1801 (an action for injury to
a person or to real estate survives thathleof the injured pson, and may be brought
notwithstanding the death of the person.)

V. Motionin Limine

Plaintiffs seek an order in limine precladi Defendants from introducing any evidence of
“collateral source” benefits that Plaintiffs receivienim third parties, and evidence of “unrelated
acts of arson that were committed in Rermuty by a third party.”(Doc. 75 at 1.)

1. Collateral source benefits Under the collateral source rule, benefits received by a

plaintiff from sources independent of and coltatéo a wrongdoer will not diminish the damages
otherwise recoverable from the wrongddeose v. Via Christ Health System, |ri&76 Kan. 539,
544, 78 P.3d 798, 802 (2003). Plaintiffs seek ateoexcluding from trial any evidence that
Plaintiffs received any efits or compensation “by reason oé tiiness of, injures to, or death

of Ernest Stohr.” (Doc. 75t 1.) Defendant’s resporisargues that evidence of the following

" Defendant filed a notice that he joined in a oese brief filed by the Scharers. (Doc. 78).
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would not violate the collateral source rule and should be admitted: (1) evidence regarding an
accidental life insurance policy on which Pl#fis obtained payment; (2) evidence regarding
Cindy Stohr’'s receipt of a Veterans Administoatisurvivor benefit; (3) evidence of Social
Security Disability and Medicaidenefits received by Jeffrey Stoland (4) evidence of write-offs

and adjustments of Ernest Stohr’sdival expenses. (Doc. 77 at 7.)

At least some, and likely most, of the collalesource benefits cited by Defendant may no
longer be relevant in view of éhcourt’s dismissal of Plaintif’ wrongful death claim. Because
the court’s ruling has significantlyarrowed the damages that remain at issue, and it is unclear
from the current motion what collateral sourcgrpants (if any) remain at issue, the court will
deny Plaintiffs’ motion to exclude these itemst Will do so without prejudice. The parties are
directed to confer as to winetr Defendant intends to introduce evidence of any collateral source
benefits in view of the summary judgment rulirgjaintiffs may then refile a motion in limine as
necessary to address any remaining itemd,2efendant may file a response thereto.

2. Evidence of arsonist.Defendant may seek to intramii evidence at trial that an

individual named James Farra started ten gaadsbrush fires in the Hutchinson area on March
14, 2015, four fires on March 24025, and seven fires on Apifl, 2015, and that Farra was
arrested on seven counts of arson. Defendamgealithat Detective Jennings had Farra in custody
in April of 2015, and that Farra admitted haviggited several fires, but Jennings did not ask
Farra about the March 16, 2015, firéDoc. 77 at 12.) Defendaatgues this is circumstantial
evidence of possible alternativauses of the March 16 fire andako relevant to show that
Jennings, who reached no conclusion as to theecatithe March 16 fire, failed to thoroughly

investigate Farra as a suspecthat fire. For their part, Plaiffs contend this evidence amounts
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to speculation that will distraair prejudice the jury, and aldbat it is inadmissible character
evidence. (Doc. 75 at6.)

The motion to exclude this evidence will ben@®l. Evidence is relevant if it has “any
tendency to make a fact more or less prob#ide it would be without the evidence,” provided
the fact is of consequence to the action. Redevid. 401. Evidence that this individual was
actively setting fires of &ype arguably similar to thone at issue, in the same general area, and at
about the same time as the March 16 fire, woeitdl to make it more probable that Farra started
the March 16 fire. It bears nog that Plaintiffs seek to hold Bendant liable for the fire based
solely on circumstantial evidence, despite the tfaat no one saw him start the fire. By the same
token, Defendant is entitled to offer circstantial evidence of his own suggesting possible
alternative causes of the fire, including evidence that another individual in the same area was
intentionally setting similar fires. The jury entitled to consider and weigh this evidence in
determining the facts. Plaintiffeave failed to show that the prailva value of such evidence is
substantially outweighed by the danger ofainprejudice or confsion of the issueSeeFed. R.
Evid. 403. Plaintiffs can of cose present evidence indicating tRairra was nanvolved in the
March 16 fire, and the jury can make its determination from the totality of the evidence. Finally,
the court rejects Plaintiffs’ contention that eamge relating to Farra must be excluded as improper
character evidence. Rule 404{@rmits evidence of a persomsongs or other acts to show
motive, opportunity, plan, and identity, among other purposes. Fed. R. Evid. 404(b)(2). Evidence
that Farr engaged in a series of arsons at the time in question would have a tendency to show such
purposes, including the identity die person who started the fiseparate and apart from any

relationship to Farr’'s character. Plaintiffs’ motioretalude such evidence will be denied.
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V1. Conclusion
Defendant’s motion for summary judgmefidoc. 92) is GRANTED IN PART and
DENIED IN PART. Plaintiffs’ motion in limine (Bc. 75) is DENIED. IT IS SO ORDERED this
23rd day of May, 2019.
sfohnW. Broomes

JOHNW. BROOMES
UNITED STATESDISTRICT JUDGE
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