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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

In re; NATHAN EDWARD HOLMAN and
SHALA RENEE HOLMAN
Debtor

\"Z

CARL B. DAVIS
Appellapt.

Case No. 17-CV-1118-EFM

NATHAN EDWARD HOLMAN and

SHALA RENEE HOLMAN,

Appellee

[72)

MEMORANDUM AND ORDER

This matter comes before the Court on the tBei€arl B. Davis’'s@peal of the bankruptcy
court’s denial of the Trustee’s motion to dismisEhe Trustee argues thidie bankruptcy court
erred when it found that language in 11 U.S§C1328(a) required it to discharge Debtors’
bankruptcy even though cause existed to disthissase pursuant to 11 U.S.C. § 1307(c). In
addition, the Trustee contends that the bankrugioyt erred in finding that the court must revoke
a confirmation order under 11 U.S.C. § 1330(a) feetbe court could consider misconduct that
arose prior to that order. Because the Cdinds the first issue dispositive, and affirms the
bankruptcy court’s holding thatehuse of the word “shall” i 1328(a) mandates discharge, the

Court need not reach tsecond legal issue.
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l. Factual and Procedural Background

Shala and Nathan Holman (Debtors/Appelldédsd their bankruptcy case on November
3, 2011. Nathan is a self-employed chiroprac8irala was a physician’s assint (until February
2013) and a Rodan + Fields assteior consultant. They proposed a Chapter 13 plan requiring
them to make 60 monthly payments of $70i.2012, the bankruptcy court entered an agreed
order confirming a modified plan of mdny payments of $1,517 for 57 months.

The standard confirmation order set out duties on the Debtors. Some of these duties
included: (1) Debtors notifying thErustee of any change in empiognt; (2) Debtors timely filing
all tax returns coming due duririge case and providingppies to the Trusee (3) prohibiting
Debtors from incurring any new biewithout the Trustee’s ooart’s approval; and (4) prohibiting
Debtors from selling, encumbering, @herwise disposing of theirsets without a court order.

Between June 2012 and March 2015bfes sought three modificatis of their plan. In
April 2015, Debtors filed their fourth motion toaify. They requestededuction of their plan
payment and stated that they had experiencedugtien of income since the filing of their case.
In support of this motion, Debtors included redisehedules | and J which disclosed that Shala
was involved in “direct sales,” had been ®ix years, and was receiving $4,558 a month in
commissions. The Trustee objected to thisiomoarguing that it wasot proposed in good faith
and that Debtors could afford to pay more teitltreditors than alleged. The bankruptcy court
set trial for October 13, 2015.

On October 12, 2015 (the day before the scleetitrial), Debtors fed a fifth motion to
modify. In this motion, although dly again stated that they hadlrop in income, they proposed
increasing their plan payment by approximatey0®0 a month for the remainder of the plan. The

Trustee also objected to this request stathat it was not pposed in good faith.
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The fourth modification motion went to ttian October 13, 2015. Befthe bankruptcy
court issued a ruling, however, the Trustee anot@s entered into an agreed order on December
2, 2015, resolving the Trustee’s olijens to the fourth and fiftimodifications. The resolution
provided for Debtors to pay $3,522 a month foeghmonths and $4,725 a month for the remaining
nine months of the plan.

On July 26, 2016, the Trustee filed a second onatid dismiss after Debtors defaulted on
their plan payments and for failure to pay post-jetitaxes. The United States also filed its own
dismissal motion on August 23, 2016. On October 24, 2016, the Trustee amended the motion to
dismiss to include dismisktor lack of good faith.

On December 15, 2016, Debtors completed thkin payments. As to the Trustee’s
motion to dismiss, discovery was required tacbmpleted by March 3, 20, and trial was set for
March 22, 2017. In January 2017, the Trustee fudh®ended the motion to dismiss. Trial was
held on March 22, 2017.

On May 9, 2017, the bankruptcy court issusditder on the Trusteemotion to dismiss.

In this order, the bankruptcy court found that the evidence demonstrated that Debtors had flouted
their duties throughout the cas€he court found that there was jglls cause to dismiss the case
under 8§ 1307(c) because of unreasonable delay byoBs material default by Debtors, and lack

of good faith.

Specifically, the bankruptcy court found that Shala misrepresented her employment status
for several years, claiming thetie was unemployed although actualtyrking for Rodan + Fields.

Shala first revealed her employment in 201thaagh she had been working for Rodan + Fields

for six years at that time. She made between $30,000 and $40,000 a year in 2012 and 2013. In



2014, Shala’s earning records showed incon%58{729, and in 2015, they showed gross income
of $126,729.

Debtors incurred post-petition debts withou¢ thrustee’s or court’s approval, and the
bankruptcy court stated that some of those delppeared to have been actively concealed.
Debtors owed the Internal Revenue Service approximately $75,000 for the years 2014, 2015, and
2016. Although Debtors had an adjusted gross indaneach of those years of approximately
$100,000, they only paid taxing aatities $3,400. Debtors algmurchased two cars and titled
those cars in Shala’s parents’ names “due td#miruptcy.” In addition, Nathan drove a Denali
that he apparently acquired from Shala’s mothaing the bankruptcy, bute did not disclose
that or how the vehicle is titled. As furtheridance of Debtors’ violation of the confirmation
order, the bankruptcy caumoted Shala’s incorpoiah of her business aradresidential apartment
lease in Kansas City.

The bankruptcy court also noted Debtors’ fath. Evidence included repeated inaccurate
statements concerning their debtsome and expenses (as notbdwe). Debtors ab failed to
disclose ten bank accounts. The court notedDeators’ actions demonstied disregard for the
bankruptcy process and the coudiglers, and that they abused the provisions, purpose, and spirit
of Chapter 13. Althougthe court found ample cause to disgihe case, it fourttat two reasons
prevented it from doing so.

First, the court found that the Trustee hadllemged most of Debts’ bad faith conduct
at the October 2015 trial. After the evidence essented, the parties agreed to an order on
December 2, 2015, that stated in part: “To resdhe Trustee’s lack of good faith objection to

confirmation of their modified Rh, Debtors herein agree to . .” The bankruptcy court

determined that allowing the Trustee to reopeniiad faith issues that had occurred prior to the
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agreed order would be the equerst of revoking the agreed order. 11 U.S.C. § 1330(a) only
allows the revocation of a confirmation orderifli) was “procured by fraud” and (2) only after a
party in interest files an advery proceeding within 180 daystbie order’s entry. The bankruptcy
court found that even ithe agreed order had been procured by ftaihe, Trustee’s dismissal
motion was not filed until 237 daydter the agreed order. Thtse bankruptcy court determined
that any bad faith issues occurring priothie agreed order coufbt be at issue.

Second, and most importantly, the bankruptaytfound that Debtor’'s completion of plan
payments was a barrier to dismissal. Thert noted that dismiskavas discretionary under
8 1307(c) because of the word “may,” but that discharge was mandatory under § 1328(a) because
of the word “shall.” Because Debtors hadmeted their payment plan while the Trustee’s
motion to dismiss was pending, ttwurt found that Debtors weretéled to a mandatory discharge
pursuant to § 1328(3).

The Trustee appealed the bankoyptourt’s order to this Cour The Trustee then moved,
in bankruptcy court, for a stay of judgmennngang appeal. The bankruptcy court denied the
Trustee’s motion finding that tHErustee’s likelihood of success appeal was small and that the
other three factors weighegainst the Trustee.

In this Court, the Trustee again moved for a stay pending apjmesitors failed to respond

to this motion and failed to appear at the sktihed hearing on the motion. Thus, the Court found

1 The bankruptcy court did not make a finding as to whether the agreed order was procured by fraud.

2 Debtors apparently had not sought a discharge at the time the motion to dismiss was ruled tipen, but
court noted that unless they were othisendisqualified from receiving one, §1328(ajjuired the couto grant one.

3 Pursuant to Fed. R. Bankr. P. 8007(a)(1)(A), a party must generally first ask the bankrugitfoy ecstay.



that the Trustee’s motion was unopposed and tiealthstee made a prima facie showing that the
four factors for granting a stay whed in the Trustee’s favor.

Debtors filed a Motion for Reconsideration amdjuested that they be allowed to file a
response to the Trustee’s Motion to Stay outro&ti This Court allowed the response and held a
hearing on Debtors’ Motion foReconsideration. Finding that Debtors failed to identify any
factual circumstances or law that would entitlenthto reconsideration of the Court’s previous
order, the Court dead Debtors’ motion.

The matter currently before the Court is the Trustee’s appeal of the bankruptcy’s court’s
order denying the Trusteeimotion to dismiss.

. Legal Standard

The district court sits as appellate court on an appeal from the bankruptcy court. The
standard of review governing tlh@nkruptcy court’s factual findings whether they are clearly
erroneous. When reviewing the bankruptcy court’s conclusions of law, the standard of review is
de novo> Generally, “[t]he applicablstandard of review of aarder dismissing a Chapter 13
bankruptcy case is abuse of discretibnBowever, “[i]f in makingthose orders, the trial court

makes conclusions of law, those are reviewadblsovo, requiring an independent determination

41Inre Peterson Distrib., Inc., 82 F.3d 956, 959 (10th Cir. 1996).
S1d.

8 1nreArmstrong, 303 B.R. 213, 218 (B.A.P. 10th Cir. 2004).



of the legal issues, giving no specialighg to the bankruptcy’s court decisioh.’Furthermore,
“[tlhe bankruptcy court’snterpretation of a statetis a question of law?”

Here, the bankruptcy court denied the Trusteedtion to dismiss, which would appear to
make the standard of review an abuse of digere Indeed, 11 U.S.C.8B307(c) provides that the
bankruptcy courtnay dismiss a case. However, the bankruptcy court, in denying the Trustee’s
motion to dismiss specifically statéloht if it had “the discredin to deny a discharge and dismiss
this case, [it] would. As it ighe debtors completed their plan payments and [the court] lack[s]
discretion to dismiss this casespite of their conduct.” The bkruptcy court found that it was
constrained by language in dfdrent statute, 11 U.S.C. £328(a), and could not grant the
discretionary dismissdl. Indeed, the bankruptcy court found that the use of the word “shall” in
§ 1328(a) compelled the conclusion that dismissald not occur. Thus, the bankruptcy court
made conclusions of law and engaged in statutderpretation when matkg its decision that it
could not dismiss the case. Thus, the standareMidw on these conclusis of law and statutory

interpretation is de novd.

"InreArenas, 535 B.R. 845, 849 (B.A.P. 10th Cir. 2015).

8 United States v. Montgomery, 475 B.R. 742, 746 (D. Kan. 2012) (citihgre Overland Park Fin. Corp.,
236 F.3d 1246, 1251 (10th Cir. 2001)).

9 Several times throughout the order, the bankruptcyt evated that “[d]espitehere being ample cause to
convert or dismiss their case, 8 1328(a) requires thet @munstead grant the debtors a discharge and deny the
Trustee’s and the United States’ motions as moot.” The bankruptcy court also relied upon language, and its
interpretation, of a different statute, 11 U.S.C. § 1330(a), as part of its reasoning tosdaagali

10 See also In re Klaas, 858 F.3d 820, 827 (3d Cir. 2017) (noting in a case involving the interpretation of
88 1307(c) and 1328(a) that courts exercise plenary review “over any conclusions of law that form the basis for an
exercise of discretion”).



[Il.  Discussion

The Trustee argues that the bankruptcy ceetd when making two legal determinations.
First, the Trustee contendsaththe court erred by determigj that the language in § 1328(a)
required the court to dischargfee bankruptcy even though causestd to dismiss the case and
a dismissal request pursuantgtd307(c) was pending before thaudo The Trustee asserts that
the bankruptcy court’s reasoning adds a nonexisteadline into § 1307(c). In addition, the
Trustee argues that the bankruptoyrt erred when it found that Brs’ plan for reorganization
had to be revoked under § 1330(a) before a partyterest could request dismissal of the
bankruptcy under 8 1307(c) for events ocitgprior to thatonfirmation order.

Debtors do not add any meaningful responsargument to the Trustee’s motion. They
do not discuss the cases nor the law that thet8eustes. Instead, thesymply paraphrase or
repeat verbatim the bankruptcy coartrder and state that it is correct.

The first question the Court must answgewhether § 1328(a) trumps § 1307(c). Several
courts have discussed the meaning of the wendll” in 8§ 1328(a) and have concluded that a
bankruptcy court must grant the debtor a disohagysoon as practicable after completion of all
payments under the plan. These courts reason that the word “shall” requires discharge.

A case with similar facts to this case is one from the Bankruptcy Court for the Southern
District of Texas)n re Parffrey.!* There, the plan prohibitedehiebtor from incurring additional
debt except upon writterpproval from the Truste®. The United States Internal Revenue Service

(“IRS”) filed a motion to dismiss lmause the debtor failed to file postpetition federal tax returns

11264 B.R. 409 (Bankr. S.D. Tex. 2001).

12]d. at 411.



and incurred income diability without the trustee’s approvaf. In response to the motion, the
debtor paid the last four payments of his pfaiThe court concluded th#te debtor prepaid his
plan to defeat the IRS’s motion to dismiss bec#esemade the payment the day before the hearing
on the IRS’s motion to dismiss.

Although the court found that theewas cause to dismiss theeas determined that it did
not have discretion in the matfér.Relying on the language in § 1328(a), the court found that
“[tlhe statute provides that whgmayments are complete, the Cosirall grant a discharge-”
Thus, the court concluded that it did not haverdigon to grant the IRS’s motion to dismiss, and
it ordered the parties to proceed withmawistrative matters to conclude the c#se.

Two other cases have also noted the mandatory nature of § 1328¢a)e Fnidley,'® the
Bankruptcy Court for the Westebistrict of Washington statethat § 1328(a) “is a mandatory
provision that provids no discretion téhe bankruptcy court?® The court then considered

whether the debtors had made all payments under thé'pleme court ultimately concluded that

31d. at 410-11.

¥1d. at 411.

5.

%1d. at 413-15.

71d. at 414.

81d. at 414-15.

192007 WL 2848383 (Bankr. W.D. Wash. 2007).
201d. at *2 (citingIn re Parffrey, 264 B.R. at 414).

2d.



the debtors were not entitled todischarge because they hamt completed all payments as
required by their plaf?

In Inre Klaas, the Third Circuit consiered the discretionary nae of 8§ 1307(a) and the
mandatory nature of 8 1328(a). The debtors hadlenadl their required payments at the end of
their sixty-month pla® In month 61, however, the Trustiled a motion to dismiss pursuant to
§ 1307(c) because the final calatibn showed that the debsoowed a little more moné. The
Trustee stated that the motioowd be withdrawn if the debtopsid the money, which the debtors
did within 16 days, but a creditthad joined in the motion by d@htime and continued seeking
dismissaf®

The Third Circuit reviewed whether the bankyptourt could exercise its discretion and
deny the motion to dismiss and instead gracdrapletion discharge undgr1328(a) despite the
debtors not paying the full amount during the 60-month $lafhe court concluded that “§ 1328
directs bankruptcy courts to issa completion discharge if thelder has completed ‘all payments
under the plan.”  The court found, however, that §13aB does not include “an express
requirement that such payments were made within five yé&arsThus, the Third Circuit

determined that the bankruptcy court could eiserits discretion und@r1307(c) and not dismiss

221d. at *4-5.
23858 F.3d at 824.

241d. Although not entirely clear, the shortage in the ami@ppeared to be “largely due to an increase in
the Trustee’s fee during the term of the plan, and not to any missed payments during the gldia.tatm. 1.

25|d. at 824-25.

261d. at 828.

271d. at 829 (quoting 11 U.S.C. § 1328).
2 1d.
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the case (for failure to complete the payments wiikisyears) but instead was within its authority
to grant the debtor a remsable grace period to cui®.Even though the grace period exceeded
five years, the debtors’ payment was stilintier the plan,” and 81328 then required a
discharge®

The Trustee directs the Court’s attentionw® cases in which bankruptcy courts have
granted motions to dismiss despite toepletion of all plan payments. Inre Wheeler 3! the
debtors made payments for 36 months and the time period ran “which evdirdrily result in a
request for the entry of a dischargé.Instead, the trustee filednaotion to dismiss “because the
debtors did not disclose sigmifint changes in their inconaieiring the life of the plan®® The
Bankruptcy Court for the Northemistrict of Indiana nted that “[tlhe propefunctioning of the
bankruptcy system depends upon the completaecurate disclosure of information concerning
the debtor’s assets, liabilities, ime, expenses and financial affai?$.The court concluded that
debtors should have disclosed this matein&rmation and granted the trustee’s motion to

dismiss3®®

221d. at 830.

30)d.

31503 B.R. 694 (Bankr. N.D. Ind. 2013).
32d. at 695.

31d.

341d. at 696.

35|d. at 697.
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In In re Teeter,® the trustee moved to dismiss the case in the 60th month of the debtors’
plan because the debtors had failed to provide the trustee with copies of their tax returns until the
58th month. When the trustee received the taxnmsfuhe debtors’ income had increased over the
life of the plan by more than $113,000. ThenBaptcy Court for theWestern District of
Washington originally concludedahalthough the failure to tuover the returns was problematic,
the trustee’s failure to raise the issue unt #nd of the case was more problematic. Upon a
motion for reconsideration, the court concluded tihaéd committed clear error. The court found
that pursuant to the confirmation order camfing the debtors’ pla the debtors had an
independent duty to disclose aclyanges in income during thedlibf the plan. The court found
that it should have previously considered thatly. Finding that the detnts brought the situation
on themselves and that they haald nothing to their unsecurededitors, the court ordered the
trustee to submit its motion to dismiss ag#in.

In sum, there are cases that allow dismissal at the plan’s end and cases that do not allow it
and instead find that discharge is mandatorgenr§ 1328(a) if the debtor has completed plan
payments. The few cases that allow for dismissadiever, are not that peiasive because neither
court discussed § 1328(a)adlt Thus, it is uncleawvhether these courtsisidered the statute and
whether it would have changed those decisiong fatt that these courts did not discuss 81328(a)
diminishes any value those cases have in detargiihe conflict between 88328(a) and 1307(c).

With regard to the cases finding thatl§28(a) mandates dischargthe only conflict

between courts appears to be what constituteaptetion by the debtor of all payments under the

36 Case No. 11-49800-BDL (Bankr. W.D. Wash. 2017) (unpublished).

37t is unclear what happened when the trustee submitted the motion to dismiss the second time.
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plan.” Courts disagree as to whether cerfmgments are made “under the plan” and whether
there are temporal limitations. For exampldnine Fridley, the Bankruptcy Court for the Western
District of Washington found that § 1328(a) ismandatory provision if the debtors complete all
payments under the pldh. However, because the debtors soughpay off their plan early (22
months early), the court found that the paymewvise not “under the plan” and discharge was
unwarranted® And in In re Klaas, the Third Circuit determinethat even though the plan
payments were not complete until after the @atmth, the debtor still completed all payments
“under the plan®

Although it appears that somewrts have different interpiaions about the meaning of
“payments under the plan” and whether there @mporal limitations as to whether those
payments may be considered completed “under te plhere are no such issues here. In this
case, Debtors did not pay off the plan early.adidition, Debtors’ paymes did not extend past
the 60-month plan. Instead, Detst@ompleted their plan payments right on time. It just happened
while the Trustee’s motion to dismiss waending before the bankruptcy court.

The Tenth Circuit has statedath ‘[s]hall’ means shall. The Supreme Court and this

circuit have made clear that when a statuses the word ‘shall,” Congress has imposed a

% InreFridley, 2007 WL 2848383, at *2.
31d. at **4-5.

40 In re Klaas, 858 F.3d at 829-3(yut see In re Humes, 579 B.R. 557, 562-67 (Bankr. D. Colo. 2018)
(disagreeing with then re Klaas court and finding that there is a five-year temporal limitation for plan payments that
cannot be discretionarily extended by the couiSee also Keith M. Lundin & William H. Brown, Chapter 13
Bankruptcy, 4th Ed., §343.1 at 1 2, Sec. Rev. July 22, 2004, www.Ch13online.cang (hatithe bankruptcy code
is silent with respect to when the completion of all payments under the plan occurs for purplisgsacje under §
1328(a)).

-13-



mandatory duty upon the subject of the commédhdHere, § 1328(a) contairise word “shall.”
There is no ambiguity in the stagut It provides that “as soon pgacticable after completion by
the debtor of all payments under the plan,” thaekbaptcy court “shall grarthe debtor a discharge
of all debts provided for by the plan . . . ’hds, the bankruptcy court (who is the subject of the
command) is required to grant the debtor aldisge after completion of all payments under the
plan. Because the bankruptmyurt found that Debtors compdel all payments under the plan,
§ 1328(a) entitles Debtors to a discharge.

The Court will address one other argument thafTrustee makes. The Trustee argues that
the issue in this case is analogous to a dheases discussing whether a bankruptcy court can
grant a trustee’s competing request for coriwarsr dismissal under § 1307(c) over a debtor’s
request for dismissal under § 1307(b). Section 1307(b) provides that “on request of the debtor at
any time, if the case has not been converted . . . , thesbalirtlismiss a case undhnis chapter.”
And as noted above, § 1307(c) proadbkat “on request of a partyimerest or the United States
trustee, . . . the countay convert a case . . . aray dismiss a case . . . whichever is in the best
interests of the creditors and the estate . .Sofme courts find that 8 1307(b) requires dismissal,
while some courts find that a bankruptcy catah convert the case undel307(c) despite the
debtor’s request for dismiss&l.

The Trustee’s argument, however, is of ndpheFirst, although thse statutes may be

analogous, one of them is, nevertheless, an entliidyent statute. Ne, even on these analogous

4! Forest Guardiansv. Babbitt, 174 F.3d 1178, 1187 (10th Cir. 1999) (citations omitted).

42 SeeInreSnischo, 561 B.R. 176, 183-84, n. 10, n. 11 (Bankr. D. Colo. 2016) (collecting cases).
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statutes, the United States Supreme Courtran@enth Circuit have not reached the isSu€hus,
there is no binding or persuasivavlthat this Court must or califollow. Finally, the Bankruptcy
Court for the District of Kansas reached the issubancluded contrary todhlrustee’s position.

In In re Mills, the bankruptcy court concluded that thse of the word “shall” in § 1307(b)
mandated an absolute right to a debtor’s volyntismissal while the use of the word “may” in
§ 1307(c) was discretionaf§y. The court further found thateHJnited States Supreme Court’s
opinion inLaw v. Segel* provided additional support for its conclusion and that the court “should
not use § 105(a) to rewrite the mandatory provisions of § 13¢7(his Court finds the
bankruptcy court’s reasoning perswasi The use of the word “shall” is a mandatory requirement
while the use of the word “may” implies distiom. Courts cannot anshould not rewrite the
words of a statute even in an effort to obtain an equitable fésult.

Here, it is an unsatisfying result as it appethat Debtors gamed the system to their
advantage. They did not disclosgterial information relevant to their circumstances. As the
bankruptcy court noted, there were many ttmgp circumstances and Debtors’ income
dramatically increasedising the question of whether they adiilave or should have paid more.

The bankruptcy court also notdtht Debtors demonstrated digard for the bankruptcy process

43 e lnreMills, 539 B.R. 879, 884 (Bankr. D. Kan. 2015) (noting that “[t]here is no binding TenthtCircui
precedent on the question of whether a debtor’'s § 1B0mn@onditioned right to dismiss is trumped by the court’s
§ 1307(c) power to convert a case in the best interests of the creditors.”).

441, at 884-87.
%5571 U.S. 415 (2014).
% |n re Mills, 539 B.R. at 884 (citingaw, 571 U.S. at 421).

471d. at 886-87 (noting that courts should not redraft statutes to obtain equitable restdtBarffrey, 264
B.R. at 414 (stating that “fie Supreme Court has made it abundantly clear that the words of a statute are not to be
disregarded in search of equity or Congressional intent”).
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and the court’s orders and abused the provisfpmrpose, and spirit of Chapter 13. Nevertheless,
the bankruptcy court found that 8 1328(c) mandlaischarge because Debtors had completed all
payments under the plan. This Court gimthe bankruptcy court’s determinatiSnAccordingly,
this Court affirms the bankruptcy court’s decision.

IT ISTHEREFORE ORDERED that the bankruptcy court’s orderA$-FIRMED.

IT ISSO ORDERED that the appeal is dismigband the case closed.

Dated this 31st day of October, 2018.

ERIC F. MELGREN
WUNITED STATESDISTRICT JUDGE

48 Because the determination thatgaetion of plan payments requirte bankruptcy court to discharge
Debtors’ bankruptcy under § 1328(c), the Court finds it unnecessary to address the Trustee’s othat Hrguthe
bankruptcy court erred in finding that the Trustee could not bring up bad faith issuesngcptior to parties’
December 2, 2015, agreed ordetheut first revoking that order.
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