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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JAMES LEE LISTER,

Plaintiff,

VS. Case No. 17-1204-EFM

WESTERN INDUSTRIES CORPORATION,

Defendant.

MEMORANDUM AND ORDER

This case arises out of Defendant Westerngtraes Corp.’s termination of Plaintiff James
Lister's employment after a safatycident involving a saw that could have, but did not, result in
serious physical injuries to another employd@aintiff asserts that Dendant terminated his
employment while at the same metaining the other employealso involved in the incident,
and alleges that Defendant terminated him beea his race—African American. He pursues
claims for unlawful discrimination as well asmiployer negligence” arising from Defendant’s
violations of the Occupational fady and Health Act of 1970 (“G%A”) and its denial of workers
compensation benefits. Defenddited a Motion to Dismiss (Docl8), arguing tat Plaintiff's
race discrimination claim is barred by his failureatiequately plead exhaustion of administrative
remedies and failure to timely file this actidhat OSHA does not authorize a private right of

action, and that Plaintiff's exasive remedy for the alleged dahbf workers’ compensation
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benefits arises under the Kansas Work&smpensation Act (“‘KWCA”). For the reasons
explained below, the Court denies in pard grants in part Defendant’s motion.
l. Factual and Procedural Background

According to Plaintiff’'s First Amended Corgint, in 2015, a temporary placement service
assigned Plaintiff to work for Defendant as a “pefhrwith the potential for permanent hire after
90 days. Plaintiff began work for Def@éant on November 25, 2015. On January 19, 2016,
Plaintiff and three other workergere involved in a workplace s#éfeincident involving a saw.
After a machine operating a saw blade shutrgae lead/saw operator and another employee
began changing the saw blade jletPlaintiff and another empleg stacked wood onto pallets in
the area at the back of the machine. The leadfgearator asked Plaintiff if they were “clear in
the back,” and Plaintiff respondedfirmatively. The lead/saw opaor then started the saw with
an employee still in the machine. The sawthetboot of the employee inside the machine, but
the employee did not sustain any piogl injuries. The lead/saw operator blamed Plaintiff for the
close call, and Plaintiff assertsat it was not his responsibilitp look inside the machine and
ensure that the employee inside had left. RaBiamtiff alleges that ik responsibility belonged
to the lead/sawperator.

Plaintiff alleges that the manager origliy fired two employees—Plaintiff and the
lead/saw operator—but that whtre lead/saw operator pleadied his job, the manager agreed
to only fire Plaintiff. Plainfif alleges that Defendant discrimbea against him on the basis of his
race when it fired only him, the sole African Anwan involved in the incident, while at the same
time retaining the three white employedso involved in tk incident.

Plaintiff alleges that he subguently reported the incidetat the Occupational Safety and

Health Administration, which found Defendantfatilt for not having proper lock out/tag out
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procedures in place and cited Defendant for notidmg employees with dust masks. Plaintiff's
First Amended Complaint implies that he eith&dior attempted to file a workers’ compensation
claim relating to saw dust, and that Defemdgrecluded him from pursuing workers’

compensation benefits. Plaintiff does noertify when he sought workers’ compensation
benefits; nor does he identiflye alleged injury entitling him to such benefits.

Proceeding pro se, Plaintiff filed this lawsoin August 15, 2017. He filed a First Amended
Complaint on November 14, 2017, that purportgdemtify three causes afction: (1) wrongful
termination/discrimination, (2) employer negligence due to “improper lock out tag,” and
(3) employer negligence in its dahof mask/P.P.E. to employeesveall as its denial of “workers
comp [sic] to file a claim for workers comp due to exposure of saw dust.”

Defendant filed a motion to dismiss Plaifsi First Amended Complaint alleging that
Plaintiff has failed to state a claim for which eflcan be granted on any of his claims arguing
(1) Plaintiff failed to plead exhestion of administrative remediesd failed to timely file his
discrimination claim after receiving his noticergjht-to-sue letter, (2) OSHA does not create a
private cause of action, and (3) the KWCA provithesexclusive remedy for a claim for workers’
compensation benefits and bars this action.

Il. Legal Standard

To survive a motion to dismiss under Rulgl)6), a complaint nat present factual
allegations, assumed to be truejra@se a right to relief aboviie speculative level” and contain
“enough facts to state aadin to relief that ilausible on its face!” Under this standard, “the

complaint must give the court reason to believe tiiatplaintiff has a reasonable likelihood of

L Bell Atl. Corp. v. Twomb}y550 U.S. 544, 555, 570 (2007).



mustering factual support ftiieseclaims.” The plausibility standard enunciated by the Supreme
Court inBell Atlantic v. Twomblyseeks a middle ground between heightened fact pleading and
“allowing complaints that are no more than ‘labahd conclusions’ or ‘Bormulaic recitation of

the elements of a cause action,” whilbe Court stated ‘will not do.®”A claim is facially plausible

if the plaintiff pleads facts sufficient for the cotwtreasonably infer that the defendant is liable
for the alleged miscondutt.

“A pro se litigant’s pleadings are to be construed liberally and held to a less stringent
standard than formal pleadings drafted by lawyerdhe Court, however, cannot “assume the
role of advocate for the pro se litigafit.The Court will not “supply aditional factudallegations
to round out a plaintiff's comgint or construct a legal éory on a plaintiff's behalf” The Court
need only accept as true a pl#f’s “well-pleaded factual contentions, not his conclusory

allegations.®

2 Ridge at Red Hawk, LLC v. Schneidé®3 F.3d 1174, 1177 (10th Cir. 2007) (emphases in original).
3 Robbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008) (quofiivgombly 550 U.S. at 555).

4 Ashcroft v. Igbal556 U.S. 662, 678 (2009).

5 Hall v. Bellmon,935 F.2d 1106, 1110 (10th Cir. 1991) (citations omitted).

61d.

"Whitney v. New Mexicd 13 F.3d 1170, 1175 (10th Cir. 1997) (citation omitted).

8 Hall, 935 F.2d at 1110 (citation omitted).



Il Analysis

A. Plaintiff's race discrimination claim

Plaintiff's First Amended Complaint contains enough facts to state a claim to relief that is
plausible on its face under 42 U.S.C. § 198Rlaintiff alleges that he and three other employees
were involved in a workplace accident with a saat ttould have caused serious bodily injury to
one of the employees involved, but fortunately, bl After the incident, Defendant terminated
Plaintiff, the only African American employeaviolved in the incident, and retained the other
three white employees involved in the incident. Plaintiff denies fault for the near-miss, asserts that
responsibility for the near-midselongs to the lead/saw opematand allegeshat Defendant
unlawfully discriminated against him on the badisis race by firing Plaitiff and retaining the
three white employees also involved in the inciddPiaintiff has set forth facts sufficient to state
a claim for race discriminationahis plausible on its facé.

Defendant offers only two arguments in favor of dismissal of Plamtifite discrimination
claim: (1) that Plaintiff failed to adequatelyepld exhaustion of administrative remedies, and (2)

that Plaintiff failed to file his lawsuit within 9@ays of receiving his notice of right-to-sue lefter.

9 The same legal framework applies to race discriminatiaims under Title VIl of the Civil Rights Act of
1964 (“Title VII") and § 1981.See Carney v. City & Cty. of DenyBB4 F.3d 1269, 1273 (10th Cir. 2008). A plaintiff
may establish a prima facie case of discrimination underMiitier 8 1981 by showing “(1) membership in a protected
class, (2) adverse employment actiangd (3) disparate treatment amaigilarly situated employeesd.

10 See, e.g.Clay v. United Parcel Serv., In®83 F. Supp. 2d 1331, 1339-40 (D. Kan. 2013) (denying a
defendant’s motion to dismiss race disgnation claim where amended complaiincluded facts alleging that the
defendant terminated the plaintiff after a verbal altercatitim a white co-worker but retained the white co-worker).

11 Before a plaintiff may pursue a claim of race discrimioraunder Title VII in court, he must have both
(1) exhausted his administrative remedies and (2) filed his lawsuit within 90 days of receiving a migffte@fsue
letter from the Equal Employment Opportunity Commission (“EEOGBe42 U.S.C. § 2000e-5(b).



While these requirements apply to claims brougider Title VII, theydo not apply to claims
brought under § 198%.

Plaintiff's First Amended Complaint referees neither Title VII nor § 1981, and it does
not attempt to identify the statutory scheme unalkeich he seeks to pursue his discrimination
claim. This failure, however, does not requiiemissal of his claim. The Tenth Circuit has
explained this Court’s obligation to liberally conge a pro se litigant’s pleadings as follows:

A pro se litigant’s pleadings are to be construed liberally and held to a less stringent

standard than formal pleadings drafted byyars. We believe that this rule means

that if the court can reasonably read pheadings to state a valid claim on which

the plaintiff could prevail, it should do slespite the plaintiff'§ailure to cite proper

legal authority his confusion of various legalgbries, his poor syntax and sentence
construction, or his unfamiliarity with pleading requireme#ts.

Here, Plaintiff identifies hisegal theory as “wongful termination/discrimination,” and
adequately pleads facts to support a claimaoérdiscrimination. Plaintiff does not specifically
seek to pursue his claim under Title VII; nor sldee purport to limit his claim to one under Title
VII; and the Court declines Defendant’s invitation to do so. Indeed, dismissal of Plaintiff's race
discrimination claim for failing tepecifically cite 42 U.S.C. §981 would contravene the Tenth
Circuit’'s instruction regardinthe proper construction of a pse plaintiff's pleadings.

Finally, because Defendant asserts argumenlkg applicable to discrimination claims
brought under Title Viland because Plaintiff's First Amended Complaint does not specifically

seek to pursue a claim under Title VII, the Coextlohes to address Defendant’s arguments at this

12 Clay, 983 F. Supp. 2d at 1339; 42 U.S.C. § 1981.

B Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991) (emphasis added) (internal citations omitted).



stage. Should Plaintiff later seek to pursuediaim under both § 1981 and Title VII, Defendant
may file a motion seeking dismissal of Plaingfflitle VII claim on the grounds alleged here.

Plaintiff has adequately pleaded factsstate a claim for race discrimination under 42
U.S.C. §1981. Accordingly, th€ourt denies Defendant’s motida dismiss Plaintiff's race
discrimination claim.
B. Plaintiff's “employer negligence” claims

Plaintiff's First Amended Complaint fails to identify facts sufficient to state a claim with
respect to Plaintiff's “employer negligence” ctes, which appear premised on alleged OSHA
violations—an “improper lock ouag” procedure and the denialgdrsonal protective equipment
(dust masks)—and on an alleged violation of KM§CA—the denial of Plaintiff's attempts to
exercise his workers’ compensation rights. FP&jntiff has failed to identify any alleged harm
he suffered as a result of Defendsualleged negligence. Plaintibes not allege that he suffered
harm as a result of Defendant’s alleged impropaeKilout tag” procedure ahat he suffered any
injury due to Defendant’s alleged failure to provide dust masks. Nor does Plaintiff provide any
detail as to the basis of his workers’ compewsabiased claim, such as if and when he sought
workers’ compensation benefits or for whajury. Second, neither OSHA nor the KWCA
authorize a private cause of action &leged violations of those Acts.Plaintiff cannot pursue a
cause of action based on Defendant’s allegetiSiolations or on Defendant’s denial of

workers’ compensation benefitand Plaintiff has failed to othwise plead facts sufficient to

14 See, e.gStovall v. Brykan Legends, LL2D18 WL 1992536, at *2 (D. Kan. 2018) (“The exclusive remedy
provision [of the KWCA] precludes workers who can recover under the KWCA from bringing aarofam
negligence action against an employerDyuglass v. United Auto Workers, Local, 368 F. Supp. 2d 1234, 1248
(D. Kan. 2005) (citing 29 U.S.C. § 653(b)(4)) (“OSHA does not create a private cause of adigtmabrof injured
workers.”); K.S.A. § 44-501b(d) (“Except as provided in the workers compensation act, no employer . . . shall be
liable for any injury . . . for which compensatiorrégoverable under the warks compensation act.”).



support a claim for “employer negligence.” Acdogly, Plaintiff's “employer negligence” claims
fail to state a claim upon whigklief may be granted, and the@t dismisses these claims.
IV.  Conclusion

For the reasons stated above, the Court denrimnd grants in part Defendant’s motion
to dismiss. Because Plaintiff has adequateltesta claim for race stirimination under 42 U.S.C.
§ 1981, his race discrimination may proceed. PHRjiitowever, has failed to adequately state a
claim for “employer negligence,” and the Codigmisses the two “employer negligence” claims
for failure to state a claim upon wh relief can be granted.

IT IS THEREFORE ORDERED that Defendant's Motion to Dismiss (Doc. 18) is
DENIED IN PART andGRANTED IN PART .

IT IS SO ORDERED.

Dated this 18th day of May, 2018.

ERIC F. MELGREN
UNITED STATESDISTRICT JUDGE



